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STATEMENT OF QUESTIONS PRESENTED 


The basic questions presented in this appeal are whether 
removal of appellant from his position as Purser (F), Mili- 
tary Sea Transport Service, Department of the Navy, 
violated Sections 652(a) and 863, Title 5 (U.S.C.) because 
of failure to meet requirements of specificity in written 
charges set forth in advance of removal and in findings 


specifically related to such charges, and further, whether 
the action of removal was arbitrary and capricious, since 
based on ‘‘findings’’ which reflect no impropriety or irregu- 
larity. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The complaint filed below alleged that jurisdiction of 
the trial court was based on Sections 1331, 2201, and 2202 
of Title 28 (United States Code), as well as Sections 652(a) 
and 863 of Title 5 (United States Code). 


Section 2201 of Title 28 (U.S.C.) grants jurisdiction 
to the Court to enter a declaratory judgment that the de- 
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cision of the Civil Service Commission of July 11, 1960, 
to terminate appellant’s government employment was un- 
lawful as violative of Sections 652(a) and 863 of Title 5 
(U.S.C.); further, the invoking of Section 2202 and the 
general equity powers of the District Court granted that 
Court jurisdiction to enjoin such dismissal. 


No contention was raised below by appellees that the 
trial court lacked jurisdiction, and the trial court made 
no such finding. 


STATEMENT OF CASE 


Appellant was employed as a Purser (F), a classified 
Civil Service Position, in the Military Sea Transport Serv- 
ice, Department of the Navy, on November 16, 1955. As 
a result of service in the United States Army from Sep- 
tember 19, 1945, to February 2, 1947, appellant is a pref- 
erence eligible employee within the meaning of Section 
863 of Title 5 (U.S.C.). On November 16, 1955, the Acting 
Commander, Military Sea Transportation Service, West- 
ern Pacific Area (hereinafter referred to as ‘‘MSTS’’), 
caused an advance notification of intent to remove appel- 
lant to be dispatched to him. The notice stated that re- 
moval was based upon ‘‘unsuitability of personal char- 
acter’? (J.A. 24) and contained five paragraphs which 
purportedly constituted charges seeking to substantiate 
this general statement of cause for removal (Pars. 2-6, 
J.A. 24-26). The charges are referred to hereinafter by 
reference to Paragraphs 2-6, in the letter of November 
16, 1955 respectively, as first, second, third, fourth, 
and fifth charges. Appellant answered the advance 
notification of intent to remove by letter dated November 
25, 1955, and a hearing was conducted on December 13, 
1955. 


On January 19, 1956, a letter was sent to appellant by 
the Commander, MSTS, informing appellant of an adverse 
decision in his case (hereinafter referred to as ‘‘notice of 
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removal’’) and setting forth four ‘‘reasons’’ in support 
of this action. (Par. 7, J.A. 33-34). These ‘‘reasons”’ are 
referred to hereinafter as the first, second, third, and 
fourth findings by reference to Paragraph 7 a-d, respec- 
tively, since they purport to be the findings required by 
law. Subsequently, on February 28, 1956, a standard 
United States Civil Service Commission Form 50, ‘‘ Noti- 
fication of Personnel Action,’’ was dispatched, notifying 
appellant that he would be removed at the close of business 
on February 26, 1956. The notice of removal revoked the 
fourth charge (Par. 8, J.A. 34). 


On February 6, 1956, appellant filed an appeal to the 
Civil Service Commission pursuant to Section 14 of the 
Veterans’ Preference Act of 1944, 5 U.S.C. Sec. 863. The 
Appeals Examining Officer on May 7, 1956, reversed the re- 
moval action and recommended retroactive restoration of 
the appellant. (J.A. 35-43). This decision was appealed 
by the Commander, MSTS, on May 19, 1956 (J.A. 44-45), 
and the initial removal action was affirmed by the Board 
of Appeals and Review, Civil Service Commission, on 
November 15, 1956 (J.A. 46-47). On January 14, 1958, ap- 
pellant through predecessor counsel, requested reconsidera- 
tion by the Civil Service Commission, which initially denied 
the request for reconsideration on February 5, 1958. Asa 
result of further request for reconsideration on February 
10, 1958, the Commission responded on February 26, 
1958, stating that the file was reviewed and that there 
was no basis for reopening or reconsidering the Commis- 
sion’s decision of November 15, 1956. 


On May 29, 1958, suit was filed in the District Court 
for the District of Columbia, for declaratory and equitable 
relief (J.A. 18). On September 29, 1959, upon considera- 
tion of cross-motions of the parties for summary judg- 
ment, Judge Holtzoff denied both motions and remanded 
the cause to the Civil Service Commission for further 
review (J.A. 20). The Commission decided on July 11, 
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1960, to strike the fourth finding in the notice of removal, 
in conformance with the judgment expressed by Judge 
Holtzoff; however, it affirmed the decision of November 
15, 1956, sustaining the removal on the basis of the re- 
maining three findings (J.A. 54-56). Appellant renewed 
his motion for summary judgment on August 19, 1960, and 
appellees moved on August 31, 1960 to dismiss because of 
appellant’s failure to have substituted a new Secretary 
of the Navy and a new Chairman of the Civil Service 
Commission. On consideration of these motions, Judge 
Holtzoff dismissed the cause without prejudice by order 
dated October 3, 1960 (J.A. 20-21). 


Appellant reinstituted suit on September 29, 1960 (J.A. 
3-11). Appellee thereupon filed a motion for summary 
judgment or in the alternative to dismiss on December 2, 
1960 (J.A. 11-12), and appellant filed a cross-motion for 
summary judgment on December 23, 1960 (J.A.17). After 
consideration of these motions, Judge Walsh denied appel- 
lant’s motion and appellee’s motion to dismiss and granted 
appellee’s motion for summary judgment by order dated 
March 2, 1961 (J.A. 17-18). This appeal is taken from the 
order denying appellant’s motion for summary judgment 
and granting the appellee’s motion for summary judgment. 


STATEMENT OF POINTS 


The points which are material to this cause and upon 
which appellant relies are as follows: 


I 


The advance Notification of Intent to Remove the ap- 
pellant from his position as Purser (F), Military Sea 
Transport Service, Western Pacific Area, Department of 
the Navy, dated November 16, 1959 (J.A. 24-26), is un- 
lawful in that the charges contained therein are so vague 
and ambiguous as to have denied the appellant a fair 
opportunity to prepare an adequate defense to them, and 
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are therefore in violation of existing law and regulation, 
specifically Sections 652(a) and 863, Title 5, U.S.C., and the 
Civil Service Regulations. 


I 


The Notification of Removal dated January 19, 1956 
(J.A. 31-35), is unlawful in that the findings forming the 
basis for the removal directed by the said notification (a) 
are not based upon charges specifically identified, (b) 
constitute a gross departure from the charges, and (c) 
do not constitute findings of guilt, misconduct, or im- 
morality necessary to support the conclusion of unsuitabil- 
ity for further Federal employment, and thereby violate 
Sections 652(a) and 863 of Title 5 (U.S.C.) and the Civil 
Service Regulations and constitute arbitrary and capri- 
cious action. 


SUMMARY 


The charges contained in the advance notification of 
intent to remove and the findings contained in the notice 
of removal are defective and insufficient as a matter of 
law in several respects. A strict rule of pleading for 
government agencies dismissing employees for cause is 
required under Section 652(a) and 863 of Title 5 (U.8.C.). 
This Court consistently has required specificity in charges 
and findings clearly set forth and specifically related to 
the charges to satisfy the requirements of these statu- 
tory provisions. Mulligan v. Andrews, 93 U.S. App. D.C. 
375; 211 F. 2d 28 (1954). Since review by the courts is 
narrowly limited, this Court with good justification, has 
insisted upon a clear record of precise charges and find- 
ings in order to assure that the broad administrative dis- 
cretion in removal proceedings is not abused. The charges 
and findings in this cause utterly fail to meet any test of 
clarity and relationship, and thereby the dismissal action 
based thereon must be declared unlawful. 
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The charges set forth in the advance notification of in- 
tent to remove are so vague and ambiguous as to deny the 
appellant fair opportunity to prepare an adequate defense. 
Of the four charges remaining after the fourth charge was 
revoked in the notice of removal, the second, third, and 
fifth are wholly unclear, in that there are several possible 
alternative charges contained in each alleged charge. These 
charges therefore fail to meet the requirement of specificity 
inherent in the mandate of Sections 652(a) and 863 of 
Title 5 (U.S.C.) that no employee be removed without 
prior notice of ‘‘charges’’ or ‘‘reasons’’ in writing as 
those terms have been interpreted by this Court in Deak 
v. Pace, 88 U.S. App. D.C. 50; 185 F. 2d 997 (1950) and 
Money vy. Anderson, 93 U.S. App. D.C. 130; 208 F.2d 34 
(1953). These three charges must fall as inadequate as a 
matter of law, and since the three findings, remaining after 
the fourth finding was stricken by the Civil Service Com- 
mission in its decision of July 11, 1960, all relate in whole 
or in part to these defective charges, the findings likewise 
must fall. 


Even apart from the lack of legal sufficiency of the 
charges, the findings contained in the notice of removal 
are defective and insufficient as a matter of law since they 
do not constitute specific and detailed reasons for the re- 
moval of appellant as required by Sections 652(a) and 863 
of Title 5 (U.S.C.). To meet the criteria of ‘‘reasons’’ con- 
tained in these statutory provisions, this Court has stated 
the findings must be based upon the charges, and the charge 
on which each finding is based must be specificaly identified. 
Mulligan v. Andrews, supra. The findings fail to meet this 
test in three respects: (1) the first finding appears to be 
based on the first and second charges and it therefore is 
not based on a single, specifically identified charge; (2) 
all of the findings constitute a gross departure from the 
five charges contained in the advance notification of intent 
to remove in that appellant is charged with the com- 
mission of various wrongful acts and is not found to be 
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guilty of these acts, but rather is found to have had a 
wrongful attitude regarding the alleged commission of the 
acts; (3) the findings are not findings of guilt, misconduct, 
or immorality, as is necessary to support the general con- 
clusion of unsuitability of personal character for further 
government service, or any other legally sufficient basis 
for removal under existing law and regulations, partic- 
ularly since each finding contains a statement of appellant’s 
justification for commission of the acts which appears 
on its face to be adequate justification. 


ARGUMENT 
I 


The Charges Contained in the Advance Notification of Intent 
to Remove Are so Vague and Ambiguous as to be Defective 
as a Matter of Law 


The rule is well established that charges, to form a law- 
ful basis for removal of a government employee for cause, 
must be sufficiently specific and clear to enable the em- 
ployee to formulate a response. The degree of specificity 
required by this Court must be ‘‘enough to provide a fair 
opportunity for refutation by the innocent who have no 
knowledge of the conduct charged, .. .’” Money v. Anderson, 
supra, at 37-38; see also, Deviny v. Campbell, 90 U.S. App. 
D.C. 171; 194 F. 2d 876 (1952) cert. denied, 344 U.S. 826. 
And, in explanation thereof, this Court has stated that ab- 
sent such specificity and clarity, employees are not afforded 
‘ta fair opportunity to show reasons for reinstatement 
which the statute holds out to them’’ and thereby are 
‘deprived in a large measure of the right to clear their 
names and appeal for reinstatement.’’ Deak v. Pace, 
supra, at 999. 


The third charge totally failed to notify the appellant of 
the breach of conduct which was being charged, as found 
by the Appeals Examining Officer (J.A. 39). At least, 
six alternate charges are involved in this charge, and the 
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appellant therefore was placed in an impossible position 
to defend against the charge. Was the appellant to de- 
fend himself on the basis (a) that he did not obtain billets 
under false pretenses, (b) that his marriage was not dis- 
solved on May 24, 1955, so that he was legally entitled to 
live as man and wife until September 15, 1955, (c) that 
he had secured proper travel orders, (d) that billets can 
be obtained in the Korea Courts Billet even though official 
travel orders have not been issued, (e) that he did not 
arrange transportation to the United States prior to se- 
curing official travel orders, or (f) that transportation to 
the United States can be arranged prior to securing official 
travel orders? The preparation of a defense to such an 
omnibus charge is obviously impossible. Since the charge 
is defective, the second finding, which derives from this 
charge, is likewise tainted and must be declared invalid. 


The second charge likewise is unclear. Was appellant 
to defend himself against a charge: (a) that he was not 
entitled to two beverage ration cards during the period 
July 1 through September 30, 1955, (b) that he did not 
have two beverage ration cards during this period, (c) that 
he did not in fact lose his beverage ration card on or before 
August 24, 1955, (d) that he did not properly report the 
loss of such card to the Provost Marshall, Camp Yokohama, 
or (e) that he did not state to Mrs. Lepley that he had 
reported the loss of said card to the Provost Marshall of 
Camp Yokohama or that he did not wish another card? 
Again, an adequate defense was almost impossible to for- 
mulate because of the multiplicity of charges inferrable 
from the paragraph. Therefore, not only does the charge 
fail to meet the legal criteria, but also the first finding 
which is based in part, at least, on this charge becomes 
legally deffective. 


Similarly, the fifth charge is unclear. Was the appellant 
being charged with the conduct of private business activ- 
ities while in government employ or merely with failure 


9 


to obtain permission to advertise himself as so engaged? 
This lack of clarity becomes particularly important since 
there was no evidence that appellant was actually engaged 
in private business activities (J.A. 42). Again, the charge 
is defective, and the third finding predicated upon this 
charge must fall. 


Each and every finding is based in whole or in part 
upon a charge which is defective on its face for failure 
to meet the requirement of being sufficiently specific to 
enable the appellant to formulate a proper defense. De- 
fense is impossible where the act charged is not neces- 
sarily a single act but may be one of several alternative 
acts, as is the case in each charge, or, where the charge 
is so diffuse in character as to require the individual to 
make a choice between inconsistent positions, as in the 
ease of the second and third charges, or is so unclear as 
to prevent the individual from knowing what is being 
charged, as is likewise the case with respect to the second 
and third charges. Even assuming that the fifth charge 
can be sustained as a matter of law, that charge in and 
of itself is wholly inadequate to support removal for 
cause as already determined by the Appeals Examining 
Officer (J.A. 43): 


II. 


The Findings Contained in the Notice of Removal Are Un- 
lawful as Not Relating to Specific Charges and on Their 
Face Do Not Constitute Valid Basis for Removal for Cause 


The rule as to findings relating to the removal of gov- 
ernment employees for cause has been fully enunciated by 
this Court in Mulligan v. Andrews, 211 F. 2d 28, in which it 
is stated that ‘‘only finding[s] upon... charges, specifically 
identified can constitute the ‘reasons’ required in the ad- 
verse decision.”? Id. at p. 31. A finding, in accordance with 
the decision in that case may be defective as a matter of 
law because it fails to relate to a specific charge or be- 
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cause it departs significantly from the charges as stated. 
Absent findings specifically related to the charges, the 
court is prevented from the effective exercise of its re- 
view since it is deprived of means for ascertaining the 
adequacy of the procedural safeguards required to be 
afforded government employees under Sections 652(a) and 
863 of Title 5 (U.S.C.). To sustain the findings in the 
instant case would be to make a mockery of judicial review. 
While the government in this action has asserted that the 
findings are related to the charges and has presented affi- 
davits in support thereof, such assertion cannot save the 
findings as contained in the notice of removal which on 
their face are totally unrelated to the charges. Moreover, 
the general finding of unsuitability does not save the in- 
adequacies in the specific findings since it was such a 
general finding that this Court held inadequate in the 
Mulligan case supra. Further, the findings on their face 
do not relate to conduct which in any sense could be said 
to constitute ‘‘unsuitability of personal character’’ (J.A. 


33-34) or any other basis for dismissal under Sections 652 
(a) and 863 of Title 5 (U.S.C.). Each finding contains the 
justification for the act. 


A. The First Finding Is Not Related To a Specific Charge. 
To the extent that any of the findings bear any relation- 
ship to the charges, the first finding is still defective since 
it derives from both the first and second charges. The 
first part of the finding involving alleged abuse of the 
privilege of purchasing liquor rations appears to be de- 
rived principally from the first charge, but also may depend 
in part on the second charge if the purpose of that charge is 
to allege that appellant was not lawfully entitled to 
ration cards that he had in his possession and there- 
fore his purchase of liquor with such cards was a 
wrongful act. The second part of the first finding relating 
to use of valid ration cards seems to be derived from the 
second charge. Appellant’s inability to assert definitively 
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the relationship of the parts of this finding to the charges is 
due, of course, to the complete lack of clarity of the charges 
and the findings themselves. In any event, the finding, as 
a whole clearly, derives from both charges and thereby 
fails to meet the test of relating to a charge ‘‘specifically 
identified’”’ as set forth in Mulligan v. Andrews, supra. 


B. The Findings Grossly Depart from the Charges. Ap- 
pellant was charged with committing a number of wrong- 
ful acts. The findings relate solely to appellant’s atti- 
tude towards these acts. The findings nowhere affirm- 
atively state that the acts were committed. Each finding 
begins with the assertion ‘‘You did not consider it wrong 
...’? and then recites an act that flows from the charges. 
These findings of appellant’s frame of mind bear no rela- 
tion to the charges of objective observable conduct and 
at most contain inferences that certain acts may have 
oceurred. 


This complete departure of the findings from the charges 
renders them invalid per se under the rule set forth in 
Mulligan v. Andrews, supra, and for good cause. When 
the findings are considered together with the charges, it be- 
comes obvious that appellant was denied a fair opportunity 
to formulate a defense, and it is further impossible at this 
juncture, knowing both the charges and findings, to com- 
prehend what the findings import. Was appellant to de- 
fend himself by asserting the innocence of the acts alleged 
in the charges, even assuming that he could comprehend 
the nature of the charges? Was appellant to de- 
fend himself by admitting the commission of the acts 
charged and setting forth facts sufficient to justify his 
actions? Was appellant to defend himself by asserting 
that whether or not he committed the acts charged, he had 
no bad intentions at the time the acts occurred? Was ap- 
pellant to defend himself by admitting the commission 
of the acts charged and to assume an attitude of repentance 
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at the administrative hearing? The statement of charges 
indicates that the first two types of defenses are necessary, 
whereas the findings seem to require one of the latter two 
types of defenses. Findings such as those contained in 
the notice of removal would require the accused to be 
a psychiatrist in order to ferret out in advance whether 
the fact-finder is interested in the fact of what he has 
done or in the attitude with which it was done. 


Not only was appellant denied means of knowing how 
to defend himself, but also the two general lines of de- 
fense that are indicated by the charges on the one hand 
and the findings on the other are irreconcilable. Appellant 
could not at one and the same time deny the commission of 
an act or privide justification thereof and admit the act 
in order to evince a sense of contrition concerning the 
commission of the acts. Yet, he was charged with com- 
mitting acts and found guilty of a wrongful attitude toward 
his action, without even any finding as to his precise actions. 


The ludicrousness of the findings in relation to the 
charges, and the importance of determining that they are 
legally inadequate is easily demonstrated by the facts in 
this ease. Appellant answered the charges by denying 
certain alleged conduct and by providing justification for 
that conduct; he did not admit guilt and ask forgiveness. 
While the findings, on their face admit the truth of appel- 
lant’s assertions, for the first time, a wholly different basis 
for dismissal is stated, namely a wrongful attitude. Had 
appellant admitted the acts and asked forgiveness, the 
reviewing authority could as easily have determined that 
the commission of the acts, regardless of appellant’s atti- 
tude at the time of commission or at the time of hearing, 
was the basis for dismissal. To uphold as a matter of law 
such gross departure of findings from charges that a wholly 
different defense and one inconsistent with that offered ap- 
pears required would be to foster and leave unguarded 
the risk of arbitrary administrative action on removal of 
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employees from their government posts and thereby render 
review and hearing rights under the Civil Service and 
Veterans’ Preference Acts meaningless. And, it is to 
avoid such consequences that this Court established a strict 
rule of pleadings in employee discharge cases, 


C. The findings Are Inadequate on Their Face to Sup- 
port Removal for Cause. While it is true that the court’s 
review of administrative determinations on dismissal of 
employees is limited, such limitation is with respect to 
what constitutes adequate cause for discharge of Federal 
employees and whether the specific determination to dis- 
miss is reasonable on the basis of the facts in the record. 
Kuicher v. Gray, 91 U.S. App. D.C. 266; 199 F. 2d 783 
(1952). Review, however, does extend to questions of fail- 
ure to meet the requirements of findings based on specific 
charges since this becomes the sole means of preventing 
arbitrariness in the administrative process. Moreover, 
the Court, as in any case of review of administrative de- 
terminations, can overturn the determination where the 
record on its face discloses arbitrary or capricious action. 
Gadsden v. U. 8., 78 F. Supp. 126; 111 Ct. Cl. 487 (1948). 
See also Levy v. U. S., 118 Ct. Cl. 106 (1950) and Crocker 
v. U. S., 127 F. Supp. 568 (1958). 


Not only do the findings not constitute a determination of 
wrongful conduct, but also they do not constitute a deter- 
mination that any act was committed or even a determina- 
tion of an attitude that is in any way wrongful. Each of the 
findings contains an accusation that appellant ‘‘did not con- 
sider it wrong’’ to perform certain acts because of certain 
facts relating to the alleged conduct. And, in the case of 
each finding, the facts set forth and relating to the alleged 
conduct constitute valid and sufficient justification for the 
alleged conduct. The findings are in effect assertions of 
a wrongful attitude for justifiable conduct, without even an 
assertion that absent the justification stated the conduct 
was in any way wrongful or immoral. 
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With regard to the alleged purchase of liquor rations 
(first finding), it is stated that this was ‘‘because you 
[appellant] had in your possession or had the use of 
valid ration cards which made such excessive purchases 
possible.’? With regard to obtaining government quarters 
(second finding), the justification found was ‘‘because your 
entry into the quarters was authorized by the WAC Major 
in charge.’’? With regard to the appellant’s outside busi- 
ness activities (third finding), the justification found was 
‘‘beecause no business actions were undertaken.’’ Since 
there is no finding that these justifications were inadequate 
or even that the actions involved were violative of regula- 
tions, law, or any code of good conduct, the justifications 
must be assumed to be adequate. It is, of course, possible 
to infer from the findings, coupled with the general finding 
of ‘‘unsuitability of personal character’? that the govern- 
ment official involved had determined that the acts con- 
stituted a breach of proper conduct and that the justifica- 
tion was inadequate. For the Court to so interpret the 
findings, however, requires it to read into the record the 
crucial missing elements which do not exist on the face 
of the notice of removal without any support in the record 
for determining that the justification was incomplete. Such 
a determination, in fact, is contrary to the record. For 
example, in the case of the third finding, the Appeals 
Examining Officer held that the fact of no business activ- 
ities was established and provided adequate justification to 
render the alleged act nugatory in terms of justification 
of removal of appellant from his job (J.A. 43). Moreover, 
such an inference from the general finding of unsuitability 
of character is contrary to the decision in Mulligan v. 
Andrews, supra, holding that such a general finding is in- 
adequate as a matter of law. If the general finding is 
inadequate by itself, it logically follows that the general 
finding cannot be used to render specific findings which are 
by themselves legally deficient, legally adequate. 
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It is important to note that the reasoning being urged 
upon the Court by the appellant is precisely the reasoning 
adopted by Judge Alexander Holtzoff in declaring that 
the fourth finding was legally inadequate, since ‘‘there is 
no immorality in a husband and wife living together, even 
though one is suing the other for a divorce.’? (J.A. 21-22) 
In essence, Judge Holtzoff determined that there was no 
finding of wrongdoing or immorality, and that the justifica- 
tion set forth in the finding for the act, which appellant al- 
legedly ‘‘did not consider it to be wrong’’ to commit was 
adequate justification and therefore that there was no spe- 
cific finding of fact for taking the action to remove. Judge 
Holtzoff did not rule on the other findings, undoubtedly 
because he felt the Civil Service Commission would realize 
as a result of his ruling the general failure of the findings 
to conform to the charges or to constitute in themselves 
findings which could in any way support dismissal. 


CONCLUSION 


Appellant urges the Court to reverse the order of the 
lower court denying appellant’s motion for summary judg- 
ment and granting appellee’s motion for summary judg- 
ment, with a mandate instructing the court to enter the 
injunction prayed for below, for the reasons: 


1. The advance notification of intent to remove is fatally 
defective in that it is too broad, ambiguous, and lacks spe- 
cificity. 


2. The notice of removal and the removal of the ap- 
pellant from his government employment as a result there- 
of is unlawful in that the findings lack specificity, grossly 
depart from the charges as stated, and do not on their face 
provide a valid basis for such removal. 


While normally the Court should give considerable weight 
to the administrative judgment, that judgment is entitled to 
less weight than usual in this case, since the record is 
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replete with dissension from the ultimate decision, includ- 
ing the judgment of the Appeals Examining Officer (J.A. 
34-43), the dissent by one member of the Civil Service 
Commission in the final action by the Commission (J.A. 
56), and the decision of Judge Holtzoff to remand the 
case to the Commission (J.A. 20). The record thus is 
not a clear one of a series of reviews sustaining appellee’s 
position. To the contrary, there are serious and recurring 
doubts cast by the reviewing authorities on the legal suffi- 
ciency of the record on which the act of dismissal is based. 


Respectfully submitted: 


Lee M. Hypeman 
Ciaupe B. Kaun 
1632 K Street, N. W. 
Suite 14 
Washington 6, D. C. 
Attorneys for Appellant 


Saruirr, Hypeman & Berman 
Of Counsel 
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Court of Appeals 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


Civil Action No. 3221-60 


Grorce G. Tannen, Konanso Apartment No. 1, 
140 Nakazato-Cho, Minami-Ku, Yokohama, Japan, 
Plaintiff 


Vv. 


Wiiutum B. Fraxke, Secretary, Department of the Navy, 
Washington 25, D. C., and 


Barpara Batrs Gunpersox, Commissioner Civil Service 
Commission, and Frepertck J. Lawtox, Commissioner 
Civil Service Commission, and Rocer W. Jones, 
Chairman Civil Service Commission, 
Washington 25, D. C., Defendants 


Complaint for Declaratory Judgment and Equitable Relief 


Plaintiff, by his attorneys, Sharlitt, Hydeman & Berman, 
alleges as follows: 


1. Jurisdiction of this Court over this action is based 
on Sections 1331, 2201 and 2202 of Title 28 of the United 
States Code, as amended, as well as Section 652(c) and 
863 of Title 5 (USC). 


2. This is an action seeking a declaratory judgment 
that the removal of the Plaintiff from his position as 
Purser (F), Military Sea Transportation Service, Western 
Pacific Area, by the Commander, Military Sea Transporta- 
tion Service, Western Pacific Area, was unlawful and for 
an order restoring the Plaintiff to employment in this post. 
This action arises under the Constitution and laws of the 
United States and involves a matter in controversy, exceed- 
ing the sum or value of $3,000.00, exclusive of interest and 
costs. 
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3. The Plaintiff is a citizen of the United States, with 
his place of abode at the above address, and brings this 
action in his own right. 


4. The Plaintiff served in the U. S. Army from Septem- 
ber 19, 1945 until February 2, 1947 and is a preference 
eligible employee within the meaning of Section 14 of the 
Veteran’s Preference Act of 1944, as amended (Section 863, 
Title 5, United States Code). 


5. On November 16, 1955 the Plaintiff was employed as 
a Purser (F) in the Military Sea Transportation Service, 
a division of the Department of the Navy, and received an 
annual salary of $5676. This is a position within the 
classified Civil Service. 


6. On November 16, 1955, the Acting Commander, Mili- 
tary Sea Transportation Service, Western Pacific Area, 
caused to be dispatched to the Plaintiff a document entitled 
“‘Advance Notification of Intent to Remove’’, informing 
the Plaintiff that it was the intention of the sender to 
remove the Plaintiff from employment with the Military 
Sea Transportation Service and further informing the 
Plaintiff of the period of 30 days before this action would 
take, and of his rights to hearing before the office of 
Commander, Military Sea Transportation Service, Western 
Pacific Area. (Annexed hereto and incorporated within 
this complaint as Plaintiff’s Exhibit 1 is a copy of the 
document described in this paragraph, certified by the 
undersigned to be an exact duplicate of the copy of this 
letter to be found in the file of this case at the U.S. Civil 
Service Commission). 


7. Plaintiff thereupon replied to the letter of November 
16, 1955 of the Commander, Military Sea Transportation 
Service, Western Pacific Area, answering the charges con- 
tained therein and requesting a hearing. This hearing was 
conducted on December 13, 1955. 
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8. Under date of January 19, 1956 a letter was caused 
to be dispatched to the Plaintiff by the Commander, Mili- 
tary Sea Transportation Service, entitled ‘‘Removal; 
notice of’’, informing the Plaintiff that the removal in- 
dicated in the letter of November 16, 1955 was to be 
effected. (Annexed hereto and incorporated within this 
complaint as Plaintiff’s Exhibit 2 is a copy of the docu- 
ment described in this paragraph, certified by the under- 
signed to be an exact duplicate of the copy of this letter 
to be found in the files of this case at the U.S. Civil Service 
Commission). 


9. Under date of February 28, 1956 a standard U.S. 
Civil Service Commission Form 50 ‘‘ Notification of Person- 
nel Action’? was dispatched to the Plaintiff, informing 
him that he had been removed from employment as of 
the close of business on February 26, 1956. This document, 
in Section 20 thereof, sets forth the reasons for the action 
of Removal. (Annexed hereto and incorporated within 


this complaint as Plaintiff’s Exhibit 3 is a copy of the 
document described in this paragraph, certified by the 
undersigned to be an exact duplicate of the copy of this 
Form to be found in the files of this case at the U.S. Civil 
Service Commission). 


10. Such action as embodied in Standard Form 50 dated 
February 26, 1956 and as incorporated in the ‘‘Removal; 
notice of’? dated January 19, 1956 was unlawful in that 
the rights of the Plaintiff, protected by Section 863, Title 5 
and Section 652(a), Title 5 (USC) and by the regulations 
of the Civil Service Commission were not observed in the 
following respects, each redounding to the obvious prej- 
udice of the plaintiff: 


A. Items 20(a) and 20(b) of the ‘‘Notification of Per- 
sonnel Action’? of February 28, 1956 (Plaintiff’s 
Exhibit 3) contains the ultimate decision of the 
Commander, Military Sea Transportation Service, 
Western Pacific Area, on charges described in para- 
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graph 4 of the ‘Advance Notification of Intent to 
Remove’? of November 16, 1955, (Plaintiff’s Exhibit 
1). The charges contained in paragraph 4 of Plain- 
tiff’s Exhibit 1 are so lacking in specificity and detail, 
and are so disparate and vague, in violation of 
the statute and regulations cited in this paragraph, 
as to make the reply by the Plaintiff (provided by 
the Statute) and his defense at hearing (granted 
by the Defendant secretary of the Navy) impossible. 
Accordingly, neither the ‘30 days advance written 
notice’’ nor the ‘reasons given in writing’’ for the 
ultimate action of removal afforded the Plaintiff his 
rights under law. 


_ Item 20(a) of the Notification of Personnel Action 
of February 28, 1956 (Plaintiff’s Exhibit 3) contains 
the ultimate decision of the Commander, Military 
Sea Transportation Service, ‘‘Western Pacifie Area, 
on charges described in paragraphs 2 and 3 of the 
“advance Notification of Intent_to Remove’’ of 
November 16, 1955 (Plaintiff’s Exhibit 1). It is 
impossible to determine from Item 20(a) whether 


this finding constitutes a finding of guilt to both 
charges, or merely to one. Accordingly, Plaintiff did 
not receive a finding on a specifically identified 
charge against him and did not, therefore, receive 
“reasons given in writing’’ for the removal action 
taken against him, as such reasons in writing are 
defined by law. 


' Item 20(c) of the Notification of Personnel Action 
of February 28, 1956 (Plaintiff’s Exhibit 3) contains 
the ultimate decision of the Commander, Military 
Sea Transportation Service, Western Pacific Area, 
on charges described in paragraph 6 of the ‘‘ Advance 
Notification of Intent to Remove”? of November 16, 
1955 (Plaintiff’s Exhibit 1). The finding contained 
in Item 20(c) departures substantially from the 
gravamen of the charge levelled in paragraph 6 of 
the ‘Advance Notification of Intent to Remove”’. 
Accordingly, the Plaintiff neither received ‘‘thirty 
days advance notice’’ of the charge on which his 
removal was based, as required by law, nor was he 
given a finding on a specifically identified charge 
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against him, and was therefore denied ‘‘reasons in 
writing’’ for his removal, as required by law. 


11. Plaintiff was further not accorded his full rights 
under law by virtue of the variance between the reasons 
for Plaintiff’s removal stated by the Commander, Military 
Sea Transportation Service, Western Pacific Area, in Item 
20 of the Notification of Personnel Action, dated February 
28, 1956 (Plaintiff’s Exhibit 3) and those stated in the 
document entitled ‘‘Removal, notice of’ (Plaintiff’s Ex- 
hibit 2) in sub-paragraph 7(a) through 7(d). The latter 
reasons are totally different from those set forth in the 
document which effectively terminated the Plaintiff’s em- 
ployment status (the Notification of Personnel Action of 
February 28, 1956). The reasons set forth in the docu- 
ment of January 19, 1956 bear on matters of the Plaintiff’s 
subjective feelings, his feeling of moral guilt or absence 
of such feelings, and not on the objective commission or 
non-commission of acts. 


12. Further the findings upon which the Plaintiff was 
dismissed as found in the document entitled ‘‘Removal; 
notice of’? (Plaintiff’s Exhibit 2) in sub-paragraph 7(a) 
through 7(d) thereof are not findings of guilt, misconduct 
or immorality upon which a dismissal can lawfully be based. 
Accordingly, Plaintiff alleges that any removal based on 
these findings is arbitrary and capricious. 


13. Accordingly, the reliance by the Board of Appeals 
and Review of the Civil Service Commission on the find- 
ings contained in the ‘‘Removal; notice of”, of January 
19, 1956, rather than on the reasons stated by the Com- 
mander, Military Sea Transportation Service, Western 
Pacific Area, in the Notification of Personnel Action of 
February 28, 1956 (however, procedurally defective the 
latter, themselves, might have been) deprived the Plaintiff 
of the full rights of appeal to the Civil Service Commission 
guaranteed under Section 863, Title 5 and Section 652(a) 


8 


of Title $ (United States Code) in that the decision of 
that Commission rested on findings apart from those stated 
by the administrative officer who made the decision adverse 
to the Plaintiff’s employment status, viz., the Commander, 
Military Sea Transportation Service, Western Pacific Area 
in the Notification of Personnel Action of February 28, 
1956. (A copy of the decision of the Board of Appeals 
and Review of the Civil Service Commission is attached 
hereto and incorporated within this complaint as Plaintiff’s 
Exhibit 4, the undersigned certifies that the copy of the 
decision attached hereto dated November 15, 1956 is a true 
and exact copy of the decision letter received by the 
Plaintiff.) Further Plaintiff alleges that a dismissal based 
on the findings found in ‘‘Removal; notice of”? (Plaintiff’s 
Exhibit 2) is a dismissal based on findings invalid as a 
matter of law rendering the dismissal arbitrary and 
capricious. 


14. The Plaintiff appealed to the Board of Appeals and 


Review of the Civil Service Commission on February 6, 
1956. On May 7, 1956 the Appeals Examining Office of the 
Civil Service Commission recommended that the removal 
action be rescinded and that the Plaintiff be restored to 
duty as of February 28, 1956. Under date of May 17, 1956, 
the Commander, Military Sea Transportation Service, 
Western Pacific Area, appealed from the decision of the 
Appeals Examining Office of the Civil Service Commission. 
By decision dated November 15, 1956, the Board of Review 
and Appeals of the Civil Service Commission reversed the 
decision of the Appeals Examining Office and affirmed the 
action of February 26, 1956 of the Commander, Military 
Sea Transportation Service, Western Pacific Area, remov- 
ing the Plaintiff. By letters dated January 14, 1958 and 
February 10, 1958, Tokyo counsel to the Plaintiff petitioned 
the Board of Review and Appeals for reconsideration of 
their decision. By letters dated February 5, and February 
26, 1958, such reconsideration was denied. 
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15. The Plaintiff has exhausted all of the remedies avail- 
able to him under applicable administrative procedures 
and has no adequate remedy at law, other than the instant 
action, under the jurisdiction conferred by this Court. 


16. The Defendant Secretary of the Navy and the Defend- 
ant Commissioners and Chairman of the Civil Service Com- 
mission have refused to this date to reinstate the Plaintiff 
in his former post, that of Purser (F), Military Sea Trans- 
portation Service, Departinent of the Navy. 


17. There exists between Plaintiff and Defendants here- 
in an actual controversy, and Plaintiff has instituted this 
action for the purpose, among others, of having the afore- 
said action of the Defendant Secretary of the Navy, in 
removing (through the action of his lawful agent, the 
Commander, Military Sea Transportation Service, Western 
Pacific Area) the Plaintiff from his employment as a 
Purser (F), Military Sea Transportation Service, null and 
void and in violation of the provisions of Section 863 of 


Title 5 and Section 652(a) of Title 5 (USC), and for the 
further purpose of declaring null and void the act of 
the Defendant Commissioners and Chairman of the Civil 
Service Commission in refusing to make recommendations 
pursuant to the same statute to the end that the Plaintiff 
be restored to duty. 


18. Plaintiff further alleges that a prior complaint for 
declaratory judgment and equitable relief was filed in this 
cause on May 29, 1958, becoming Civil Action 1398-58. 
Plaintiff further alleges that upon hearing on September 
14, 1959 Judge Alexander Holtzoff of this Court held that 
at least one of these findings, the one found in paragraph 
7(d) of the document entitled ‘‘Removal; notice of’’ (Plain- 
tiff’s Exhibit 2 herein) to be defective as a matter of law 
and remanded the case to the Civil Service Commission 
for reconsideration. Upon return from the Civil Service 
Commission Plaintiff then moved for summary judgment 
again on grounds that the other three findings found in 
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the document entitled ‘‘Removal; notice of” (Plaintiff’s 
Exhibit 2 herein) were defective for precisely the same 
reasons as was the one adjudged to be defective by Judge 
Holtzoff, to wit: the remaining findings contained no find- 
ing of guilt, misconduct or immorality and therefore a 
dismissal based on them must, as a matter of law be ad- 
judged arbitrary and capricious. Upon hearing on this 
motion and a cross-motion to dismiss the complaint was 
dismissed without prejudice for failure of the Plaintiff to 
substitute successor Civil Service Commissioners and a 
successor Secretary of the Navy to those named in the 
original complaint. Accordingly, the present civil action 
was filed. The relief sought herein is precisely the same 
as that sought in the original complaint filed herein, Civil 
Action 1398-58. 


19. The Plaintiff is, by reason of the premises and the 
allegations herein set forth, entitled to relief against De- 
fendants under the Federal Declaratory Judgment Act of 
June 14, 1934, Title 28, United States Code, Sections 2201 
and 2202. 


20. No prior application for this or any other relief 
has been made to this Court or any other Court, excepting 
the prior suit which was dismissed as stated in J 18 herein- 
above. 


Wuererore: the Plaintiff prays for the following relief: 


1. That the acts of the Defendant Secretary of the Navy, 
in removing (through the act of his agent, the Commander, 
Military Sea Transportation, Western Pacific Area) the 
Plaintiff from his employment as Purser (F), Military 
Sea Transportation Service as of February 26, 1956, be 
declared null and void and illegal as violative of Section 
$63, Title 5 and Section 652(a) (United States Code) ; 


2. That the acts of the Defendant Commissioners and 
Chairman of the Civil Service Commission in refusing to 
make recommendations to the Commander, Military Sea 
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Transportation Service, Western Pacific Area, that the 
Plaintiff be restored to employment be declared null and 
void and illegal as violative of Section 863, Title 5 (United 
States Code) and Section 652(a) of Title 5 (United States 
Code) 3 


3. That the Plaintiff be ordered restored to employment 
and restored to his position as Purser (F), Military Sea 
Transportation Service, as of the date of his removal; 


4. For such other and further relief as to this Court 
may seem just and proper in the premises. 


SHarurt, Hypeman & Berman 


Joserx H. Smaruirr 
1632 K Street, N. W., Suite 14 
Washington 6, D. C. 
Attorneys for the Plaintiff 


Motion for Summary Judgment, or in the 
Alternative to Dismiss 


Come now the defendants by and through their attorney, 
the United States Attorney for the District of Columbia, 
and move this Honorable Court for summary judgment in 
this cause for the reason that there exists no genuine issue 
of material fact and defendants are entitled to judgment 
as a matter of law, or in the alternative to dismiss the 
complaint on the ground of laches, or on the ground that 
the complaint fails to state a claim upon which relief may 
be granted. 


Attached hereto and made a part of this motion is a 
certified copy of the official documents filed with the Civil 
Service Commission relating to plaintiff’s removal from 
his position with the Military Sea Transportation Service, 
Western Pacific Area, Department of the Navy, identified 
as Exhibits 1 through 28, and an affidavit of Charles J. 
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Rieger, Jr., Director of the Employee Relations Division 
of the Military Sea Transportation Service, Department 
of the Navy, identified as Exhibit A. 


/s/ Outver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwarp P. TROXELL 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joux F. Doyie 
John F. Doyle 
Assistant United States Attorney 


/s/ Tuomas D, Quinn, JR. 
Thomas D. Quinn, Jr. 
Assistant United States Attorney 


Affidavit 


District of COLUMBIA 
Crry or WaSHINGTON 


Charles J. Rieger, Jr., being first duly sworn, deposes 
and says that he is the Director of the Employee Relations 
Division of the Military Sea Transportation Service, De- 
partment of the Navy; that his official duties include the 
examination of official personnel records in connection with 
various personnel actions taken for or against civilian 
employees of the Military Sea Transportation Service, 
Department of the Navy and the preparation of reports 
thereon; that in his official capacity, he has examined the 
official personnel and related records as they pertain to 
George G. Tannen who was employed prior to 26 February 
1956 as Purser by the Commander, Military Sea Transpor- 
tation Service, Western Pacific Area (COMSTSWEST- 
PACAREA) and that such examination reveals the follow- 
ing facts: 
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On November 16, 1955, the COMSTSWESTPACAREA 
issued to George G. Tannen an advance notification of 
intent to remove him on charges. 

George G. Tannen was removed effective February 26, 
1956. 

Pursers as heads of the Purser Department on board 
ships perform the duties as shown in COMSTS Instruction 
3120.24 CH-1 of August 31, 1954, (Exhibit (1)). 

During June 1956, the civilian marine personnel ceiling 
of COMSTSWESTPACAREA was reduced from 485 to 
360. The files covering the COMSTSWESTPACAREA 
reduction in force of June 1956 include a retention register 
for Pursers (the register on which George G. Tannen would 
have been placed had he remained in the employ of 
COMSTSWESTPACAREA as a Purser) and shows that 
there were seven Pursers in subgroup 1-A (composed of 
veteran preference eligibles such as Tannen) and seven 
Pursers in subgroup 1-B (non veterans). The records 
further reveal that no Pursers were affected or involved 
in the reduction in force of 1956. 

As shown by Exhibit 1 and from my personal knowledge 
a Purser’s duties are such that they must necessarily be 
performed at all times and the duties that would have been 
performed by George G. Tannen had he never been removed 
have actually been performed. 


Cuar.es J. Rrecer, Jr. 


Svusscrisep and Sworn to before me this 30th day of 
November, 1960. 
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COMSTSINST 3120.2A CH-1 
31 Aug 1954 


CIVILIAN MARINE PERSONNEL 
Section 10 


Purser’s Department 


Personnel Status .........---0---e eee 10-1 
Publications for Guidance 

Head of Department 

General Responsibilities ..............-- 10-4 
Fiseal Responsibilities 

Supply Responsibilities ...............- 10-6 
Yeoman and Storekeepers .......-..-+++ 10-7 


10.1 PersonxeL Status. 


Members of the purser’s department are staff personnel 
subordinate to the master through the head of the depart- 
ment. They shall serve as advisers to ship’s personnel in 
administrative and personnel matters and as a ship’s con- 
tact with the comptroller, industrial relations division, and 
administration division ashore. 


10.2 Pusiications For Gumance. 


The purser’s department shall function in accordance 
with applicable portions of COMSTS Instructions and 
Notices, Civilian Marine Personnel Instructions, the NIF 
Handbook for MSTS (NAVCOMPT P-1280) NAVCOMPT 
Manual, NAVSANDA Publication 236, and Navy Cor- 
respondence and Filing Manuals listed in NAVEXOS 
P-937. Personnel of the department shall be familiar with 
these procedures and regulations. 


10.3 Heap or DEPARTMENT. 


Depending upon the type of ship and in accordance with 
COMSTS manning scales a purser or purser (freighter) is 
assigned on board as head of the purser’s department. He 
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is responsible to the matter for the proper performance 
of all duties applicable to the ship assigned to the depart- 
ment by these instructions and by the master. 


10.4 GeneRaL RESPONSIBILITIES. 


The purser shall familiarize himself with shipboard 
organization, departmental functions, and duties of in- 
dividuals so that he may inform personnel on pay, grievance 
procedures, and similar matters. He shall be available to 
assist the master by providing adequate and accurate infor- 
mation on personnel regulations pertinent to marine per- 
sonnel and shall establish files on appeal cases, including 
summaries of testimony decisions, and other documentation, 
for the home port. 


a. The purser shal] review and correct, if necessary, the 
crew list furnished by the home port, insure that crew 
strength does not exceed the authorized manning scale, and 
request replacements for existing vacancies at the end of 
each voyage. When required, changes in crew will be 
reported to the Immigration and Naturalization Service 
office at the port of departure. 


b. The purser’s office will be the distribution point for 
all incoming and outgoing mail. In addition to the handling 
and routing of mail, clerical work of the department shall 
include the preparation of alien crew manifests as required, 
maintaining files of publications, regulations, personnel 
records, and other matters pertaining to the ship’s business 
that are not specifically assigned to another department. 


10.5 Fiscat Responsisriries. 


The purser serves as the ship’s bonded special disbursing 
agent in accordance with the NIF Handbook for MSTS 
and NAVCOMPT Manual. He shall estimate funds needed 
to meet payrolls and for emergency purchases and fees at 
outports, and insure that adequate funds are available for 
these purposes. He shall receive cash from the exchange 
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location officer and the custodian of the naval commercial 
traffic fund in exchange for U. S. Treasury checks made 
payable to the appropriate activity. He shall purchase 
foreign and military currency for exchange on board ship. 
He shall collect subsistence payments and/or passenger 
fares from those required to pay and cash checks and other 
instruments as authorized in NAVCOMPT Manual, art. 
042480. He shall accept for safekeeping, cash deposits 
received from assigned crew members and passengers. 


a. The purser shall maintain accounting records of all 
disbursements and collections as required by current regu- 
lations. He shall, when required, be responsible for col- 
lecting and transmitting head tax from aliens subject to 
such tax. 


b. The purser shall make payments to asigned military 
personnel for pay and allowance in accordance with military 
pay records prepared and furnished by the home port, and 
collect subsistence charges as required. 


ce. Payment to civilian marine personnel shall be made in 
accordance with CMPI’s and the NIF Handbook for MSTS, 
and computed in accordance with pay tables furnished by 
the home port. The individual time and attendance cards 
shall be furnished to the purser by the shore command at 
the home port. The cognizant shipboard department heads 
are responsible for the daily recording on the the time and 
attendance cards the regular and overtime hours worked by 
the employees, and for furnishing approved overtime au- 
thorizations. Payroll preparation and reporting proced- 
ures shall be in accordance with the NIF Handbook for 
MSTS. 


10.6 Suppry RespoysiBiuiries 


The purser shall be familiar with procedures set forth in 
NAVSANDA Publication 236 relative to supply procure- 
ment. 
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a. In those instances of emergency, as defined in NAV- 
SANDA Publication 236, arts. 1211 and 1212, when it be- 
comes necessary to purchase material at outports, the pur- 
ser shall perform for the master the necessary functions 
of procurement. 


Cross-Motion for Summary Judgment 


Plaintiff, by his undersigned counsel, moves the Court to 
enter Summary Judgment on his behalf pursuant to Rule 
56 of the Federal Rules of Civil Procedure. Plaintiff con- 
tends in support of his Cross-Motion the following: 


e * * 


Joseph H. Sharlitt 
1632 K Street, N. W. 
EXecutive 3-3675 
Washington 6, D. C. 
Attorney for PlaintifT 


Order 


This matter comes before the Court on the Defendants’ 
motion for summary judgment or in the alternative to dis- 
miss, and the Plaintiff’s cross-motion for summary judg- 
ment. After consideration of the pleadings, the record, 
exhibits, affidavits, the memoranda in support of and in 
opposition to said motions, and the other papers on file 
in the case and after hearing oral argument of counsel, it 
is this 2nd day of March, 1961, 


OrvereD, that the Defendants’ motion for summary judg- 
ment be, and the same hereby is, granted; and 


Orverep, that the Defendants’ motion in the alternative 
to dismiss be, and the same hereby is, denied; and 
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Furtuer Orperep, that Plaintiff’s cross-motion for 
sumary judgment be, and the same hereby is, denied. 


Leonarp P. Watsu, Judge 


Notice of Appeal 


Notice is hereby given this 3rd day of April, 1961, that 
George G. Tannen hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 2nd day of March, 
1961 in favor of the Defendants, William B. Franke, et al., 
against said Plaintiff, George G. Tannen. 


Lee M. Hypeman 
Attorney for Plaintiff 


Cuavpe B. Kann 
1632 K Street, N. W., 
Suite 14 
Washington 6, D. C. 
Telephone: EXecutive 3-3675 


Docket Entries C.A. No. 1398-58 


May 29, 1958—Complaint filed and summons issued 

June 25, 1958—Motion of defendants for security of costs 

July 16, 1958—Stipulation of counsel extending time for 
defendants to answer to and including 8-15-58 

July 25, 1958—Order for security of costs. Holtzoff, J. 

Aug. 11, 1958—Stipulation of counsel extending time for 
plaintiff to deposit security for costs to Sept. 1, 1958 

Aug. 14, 1958—Deposit by plaintiff $50 cash as security 
for costs 

Aug. 18, 1958—Stipulation extending time to plead and 
ineluding 9-15-58 (fiat) Youngdahl, J. 

Sept. 15, 1958—Answer of defendants to complaint 

Sept. 15, 1958—Calendered 
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Sept. 26, 1958—Consent order amending complaint and 
substituting parties defendant. Letts, J. 

Dee. 1, 1958—Called McGuire, J. 

Mar. 16, 1959—Motion of defendants for summary judg- 
ment 

Mar. 31, 1959—Stipulation extending time for plaintiff to 
file opposition to motion for summary judgment 

May 4, 1959—Stipulation extending time for plaintiff to 
file opposition to motion for summary judgment 

June 3, 1959—Stipulation extending time for plaintiff to 
file opposition to motion for sumary judgment and file 
plaintiff’s motion for summary judgment 

July 6, 1959—Stipulation extending time for plaintiff to 
file opposition to motion for summary judgment 

Aug. 6, 1959—Motion of plaintiff for summary judgment; 
P & A in support of plaintiff’s motions and in opposi- 
tion to defendants’ motion 

Sept. 22, 1959—Order denying both plaintiffs and defend- 
ants motion for summary judgment and remanding 
cause to Civil Service Commission for further review. 
Holtzoff, J. 

Oct. 6. 1959—Transcript of Official Court Reporter, P. H. 
Mallon, pp. 1-20; 9-14-59 and 9-22-59, 

Nov. 12, 1959—Carbon copy of letter dated 11/10/59 to 
John E. Blann, Civil Service Commissioner from 
Joseph H. Sharlitt 

Aug. 19, 1960—Motion of plaintiff for summary judg- 
ment; P & A and Exhibits 

Sept. 1, 1960—Motion of defendants to dismiss 

Sept. 16, 1960—Opposition of plaintiff to defendants’ 
motion to dismiss 

Sept. 16, 1960—Motion of plaintiff to substitute parties 
defendant 

Oct. 3, 1960—Order granting motion to dismiss and denying 
motion to substitute parties defendant and dismissing 
cause without prejudice. Holtzoff, J. 
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Civil Action No. 1398-58 
Georce G. Tannen, Plaintiff, 
v. 
Tuomas S. Gates, ET AL., Defendants. 
Order 


Upon consideration of the cross-motions of defendants 
and plaintiff for sumary judgment herein, and following 
argument in open Court on said motions, it is by the Court 
this 22nd day of September, 1959, 


Orverep that both the defendants’ and the plaintiff’s mo- 
tions for summary judgment be and they are hereby de- 
nied; 


And, it further appearing to the Court that both the de- 
fendants and the plaintiff agree that this cause should be 
remanded to the Civil Service Commission, it is this 22nd 
day of September, 1959, 

Orverep that this cause be and it is hereby remanded to 
the Civil Service Commission for further appropriate re- 
view by that body. 


/s/ ALEXANDER Hourzorr 
United States District Judge 


Order 


This matter having been set for hearing on plaintiff’s 
motion for summary judgment, plaintiff’s motion to sub- 
stitute parties defendant, and defendants’ motion to dis- 
miss, and the Court having first considered defendants’ mo- 
tion to dismiss, and the points and authorities in support 
thereof and in opposition thereto, and after argument in 
open court, and the Court having determined that the com- 
plaint is subject to dismissal for want of jurisdiction by 
reason of plaintiff’s failure to move for the timely sub- 
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stitution of indispendsable parties pursuant to Rule 25(d) 
of the Federal Rules of Civil Procedure, it is by the Court 
this 3rd day of October, 1960 


OrperEp that defendants’ motion to dismiss be and the 
same is hereby granted, and it is 


FurtHer Orperep that the plaintiff’s motion to substi- 
tute parties defendant be and the same is hereby denied, 
and it is 

FurtHer Orverep that the complaint be and the same is 
hereby dismissed without prejudice. 


ALEXANDER Houtzorr 
United States District Judge 


Excerpts from Transcript of Proceedings 


Mr. Sharlitt: If Your Honor will refer, in the first place, 
to finding d, you did not consider it wrong to live with a 
woman after the date for which you filed for a divorce from 
such person because as far as you knew the divorce was not 
official. 

Now, Your Honor, the charge on which that is based 
is charge number four of the letter of November 16, 1955. 
That charge number four, Your Honor, can be interpreted— 

The Court: I am going to interrupt you. Mr. Smith, 
paragraph reads: You did not consider it wrong to live 
with a woman after the date on which you filed a divorce 
from such person because as far as you knew the divorce 
was not official. 

Of course, that is illiterate. I suppose it means a com- 
plaint in a divorce case. Is that right? 

Mr. Smith: No. Your Honor. 

The Court: Because nobody can file a divorce. 

Mr. Smith: That is correct, Your Honor. 

The Court: Well, until there is a divorce granted, there 
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is no immorality in a husband and wife living together 
even though one is suing the other for a divorce. 

Mr. Smith: Your Honor, may I make this point clear? 
This is the determination by the Agency after the hearing 
which was requested by the plaintiff was held and, of 
course, in the notice of intent to remove there were certain 
basis for the charge which was unsuitability of a personal 
character. 

The Court: I understand but if the Agency or the trier 
of the facts has an erroneous conception of law on morals 
and acts on that conception, of course, the conclusion based 
on that cannot stand. 

Mr. Smith: Your Honor, the point here is in the notice 
of intent to remove, the plaintiff was given with par- 
ticularity, with dates and— 

The Court: I am on another point now. 

Mr. Smith: And the point is, Your Honor, he is claiming 
variance and of course, there was some variance because— 

The Court: But paragraph four charges this govern- 
ment officer was living with his wife while the suit for 
divorce was pending and until the marriage was dissolved. 
Well, I do not see anything wrong with that. 

Mr. Smith: There isn’t as such, Your Honor. This was 
not a courts-martial proceeding, to prove his guilt or 
innocence. 

The Court: Well, I know but even as an administrative 
proceeding, it is obviously ridiculous to say that a person 
is guilty of immoral conduct because he is living with his 
wife even though there is a suit for divorce pending 
against him. 

Mr. Smith: I heartily agree. 

The Court: However, if he continued to live with his 
wife after the divorce was granted that would be a dif- 
ferent proposition. 

Mr. Smith: That is exactly what he did, Your Honor. 

The Court: Yes, but that is not what the finding is. 

Mr. Smith: But the finding, Your Honor, was after a 
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hearing which was held. In other words, these are not the 
charges upon which he was asked to defend himself as 
such. The charges were enumerated in the notice of intent 
to remove. 

The Court: I understand, The finding is contained in 
the letter of January 19 and one of the findings on the 
basis of which he was removed is that he did not consider 
it wrong to live with a woman after the date on which he 
filed a divorce, meaning a complaint for a divorce from 
such a person because the divorce was not official. 

Now, of course, he means that the divorce had not been 
granted. 

Mr. Smith: Yes, sir. 

The Court: It does seem to me that a person who is 
given sufficient authority to pass on charges would not 
write such a conclusion. 

Mr. Smith: Your Honor, I must confess that it is not 
very artfully drawn but the point is that he was apprized 
of what— 

The Court: Oh, no. I am going to set this aside on the 
ground that the charges are obviously insufficient. 

He may be apprized of the charge but it is absurd to 
remove a person on the ground that he is living a life of 
immoral conduct and stating that the immoral conduct 
consists of the fact that he continues to live with his wife 
during the pendency of a divorce suit and prior to the 
time the divorce was granted. 

Mr. Smith: Your Honor, that— 

The Court: Now, of course, there may be other findings 
which of themselves may be sufficient to justify removal 
but the difficulty is that there is no way of determining 
which is the finding that caused their ruling. 


* * * * * * * * 
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DEPARTMENT OF THE NAVY 
Military Sea Transportation Service 
Western Pacific Area 
c/o Fleet Post Office 
San Francisco, Calif. 


P13 

Ser 10227 WP123 
In Reply Refer To: 

16 Nov 1955 


Commander Military Sea Transportation Service, 

Western Pacifie Area 

Mr, George G. TANNEN, Purser, (Freighter), 

Receiving Section 

Head, Marine Placement and Receiving Section 

Advance Notification of Intent to Remove 

(a) Hq. U.S. Army Forces, Far East Circular 142 
dated 15 Aug 54 

(b) CMPI 45.9 Enel (1) 

(ec) Hq. Far East Command, Special Instructions 
+1 dated 22 Jul 55 

(da) COMNAVFE INST 5080.1B 

(e) Section 14 of Veterans Preference Act of 1944, 
as amended 


1. This is official advance notification of intent to remove 
you from the rolls of the Commander Military Sea Trans- 
portation Service, Western Pacific Area as the disciplinary 
penalty for your unsuitability of personal character. 


2. Specifically, on 1, 4, 5 and 29 August 1955 you pur- 
chased two cases of Scotch and six cases of Vermouth with 
Beverage Ration Cards 1371000, 137101C and 138087C at 
the Yokohama Branch, Japan Locker Fund, Yokohama 
Japan. On 15 August 1955, Mr. Henry K. Ouchi, employee 
of the Japan Central Exchange purchased two cases of 
Scotch Whiskey and four cases of Vermouth for you with 
Beverage Ration Cards 132800C and 132801C at the 
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Yokohama Branch, Japan Locker Fund, Yokohama, Japan. 
By purchasing 48 bottles of Scotch and 96 bottles of 
Vermouth during the month of August 1955 and by using 
three valid Beverage Ration Cards, you violated paragraph 
5.b (1) (a) and paragraph 6.¢ of reference (a). 


3. Shortly after 1 July 1955, you were issued at MSTSO, 
Yokohama, Beverage Ration Cards 13700C and 13701C for 
you and your alleged wife for the period 1 July thru 30 
September 1955. On 24 August 1955, you stated to Mrs. 
Pauline Lepley, Clerk Stenographer, that you had lost your 
Beverage Ration Card. At that time you were told to 
make a formal report to Camp Yokohama, Provost Mar- 
shall, You then indicated that you were not interested in 
reporting the loss to that office and you did not wish 
another Beverage Ration Card, but that you were merely 
reporting that you had lost your original eard. On 29 
August 1955, during Mrs. Lepley’s absence, you stated that 
you had previously reported the loss of your Beverage 
Ration Card to Mrs. Lepley and that you had made a 
report to Camp Yokohama, Provost Marshall and that you 
now decided that you did wish to be reissued a Beverage 
Ration Card. You were issued Beverage Ration card 
138087C. By stating that you had reported the loss of 
Beverage Ration Card 137100C to the Provost Marshall 
Office, Yokohama, you made a false statement which con- 
stitutes a violation of Item 29 of reference (b). 


4. On approximately 4 February 1955, you obtained 
billets for you and your wife, Mrs. Fumie Tannen, in room 
501, Korea Courts Billet on the basis that you were arrang- 
ing transportation to the United States, although you had 
never been issued official travel orders. You continued to 
live as man and wife in this room until 15 September 1955 
when actually your marriage was dissolved on 24 May 1955. 


5. On 17 October 1955, your operators permit was 
suspended for a period of 15 days as the penalty for your 
driving a vehicle at 30 miles per hour in a 25 mile zone. 
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On 19 October 1955, you did operate your vehicle while your 
operators permit was suspended and was involved in an 
accident in Yokohama. By operating your automobile while 
your operators permit was suspended, you violated para- 
graph 4.b of reference (c). 


6. It has also been brought to the attention of the 
COMSTSWESTPACAREA that you have advertised your- 
self to be connected with a private business firm, ‘‘Bean and 
Tannen, Japan Imports’’, although no permission has been 
eranted you by the COMSTSWESTPACAREA to conduct 
private business as required by reference (d). 


7. The above circumstances indicate that you do not 
possess personal character suitable for your continued em- 
ployment with the COMSTSWESTPACAREA and it is 
proposed to separate you from the rolls of COMSTSWEST- 
PACAREA for this reason. It is the opinion of the 
COMSTSWESTPACAREA that this proposed removal 
will promote the efficiency of the service. 


8. The thirty day notice period required by reference 
(e) will begin the day after you receive this notice. During 
this thirty day period, you will be assigned to the Receiving 
Section in an annual leave status, or leave without pay, 
if requested, or subject to temporary work assignment. 
You have a period of five working days following receipt 
of this letter to file an answer to these charges and to show 
cause why you should not be removed. Your answer may 
be supported by affidavits if you wish. During this five day 
period you may also request in writing a personal hearing 
at which you may be represented by any person of your 
choice and you may produce witnesses who have direct 
knowledge of the circumstances related to the present 
charges. 


9. If no answer is received within this five day period, 
it will be assumed that the above charges are substantially 
correct and you will be notified in writing of the Com- 
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mander Military Sea Transportation Service, Western 
Pacifie Area’s final decision. 


B. M. Dopson 
B. M. Dodson 
Acting 


From: Mr. George G. Tannen, Purser, MSTSWEST- 
PACAREA 
To: Commander Military Sea Transportation Service, 
West Pacific Area 
Head, Marine Placement and Receiving Section, 
MSTSWESTPACAREA 
Reply to Advance Notification of Intent to Remove 
(a) COMSTSWESTPACAREA Itr P13 Ser 10227 
of 16 Nov. 1955 
(b) Special Court-Martial of George G. Tannen 
held on 18 Nov. 1955 


1. Reference (a) constituted advance notification of in- 
tent to remove undersigned ‘‘from the rolls of the Com- 
mander Military Sea Transportation Service, Western 
Pacific Area as the disciplinary penalty for . . . unsuit- 
ability of personal character’’, and set forth there are 
reasons therefor which will be discussed in detail hereunder. 


2. Paragraph 5 of Reference (a) concerns an alleged 
violation as a result of operation of an automobile during 
the period operator’s permit was suspended. Since the 
Special Court-Martial rendered a verdict of ‘‘not guilty’’ 
in connection with this alleged violation, it is obviously 
unnecessary to discuss this matter any further and it must 
be considered as deleted from the charges presented 
against me in Reference (a). 


3. Paragraph 3 of Reference (a) refers to an alleged 
false statement. I have previously stated under oath and 
now state again unequivocally that I made no such false 
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statement as is alleged therein, and in further support of 
the truth of my allegation, I am willing to submit to any 
polygraphic examination that is desired to determine the 
truth of the statement I have made and am now making. 


4. The factual information set forth in Paragraph 4 of 
Reference is basically correct. However the circumstances 
involved are entirely omitted from consideration and when 
considered in its proper light, renders a completely differ- 
ent picture, namely, one of the complete innocence of any 
attempt to either do fraud or perform harm or injury. 
When the said billets were first obtained it was with the 
intention of arranging transportation to the United States. 
Subsequently because of differences which arose between 
me ard my wife a divorce became necessary. This was 
arranged and carried through by a Japanese attorney; one 
Shigeo Takabayashi of Yokohama. Although the date of 
divorce is indicated as 24 May 1955, Mr, Takabayashi in- 
formed both me and my former wife that the divorce was 
not yet effective and would not become effective until final 
registration was received and effected at the local Japanese 
ward office. Such final registration was not effected until 
11 October, 1955. Mr. Takabayashi has testified to the 
above effect under oath and at all times stands ready to 
substantiate and corroborate the statement herein made. 
In the meanwhile, while this procedure was continuing Maj. 
L. M. Klein had given me spccial permission for us to re- 
main in the billet. Accordingly, it should be obvious from 
the above that the incident involved no ‘‘unsuitability of 
personal character’’. 


5. Although Paragraph 6 of Reference (a) refers to an 
alleged private business being conducted without permis- 
sion, it is again respectfully stated without any equivoca- 
tion that undersigned engaged in no private business 
whatsoever and hence at no time acted in derogation or 
violation of COMNAVFE INST. 5080.1B. It is true that 
undersigned did have business cards made up. Under- 
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signed had been in a state of suspension from his duties 
for a period exceeding eight months pending security 
clearance which was ultimately granted. During this 
period undersigned actually contemplated and planned 
resignation and entry into private business, but in view of 
the security clearance which was granted, this became 
unnecessary. As above stated undersigned did not engage 
in any private business. 


6. Paragraph 2 of Reference (a) alleges violations of 
Paragraph 5b(1) (a) and Paragraph 6c of HQ., U.S. AFFE 
Circular 142 dated 15 August 1954 by the alleged purchase 
of 48 bottles or 96 bottles of beverages during the month of 
August 1955. It is respectfully submitted that under- 
signed did not violate Paragraph 6ce of said regulation in 
that undersigned at no time acquired more than one valid 
ration card. Reference can be made to the record to sub- 
stantiate the above. It is true that in August 1955 after 
having used a ration card, said ration card was lost by 
undersigned as a result of which undersigned made request 
to obtain a new ration card but he never had more than 
one valid ration card at a time. It is true that since I 
considered myself married at the time under circumstances 
previously set forth as is customary in such instances I 
had possession of my wife’s ration card as well as my 
own with full authority to use it. 


It is further respectfully submitted that there was no 
violation of Paragraph 5b(1)(a) in that the purchase I 
made from Mr. Ouchi is not in contravention of the cir- 
cular. There is no prescription or prohibition preventing 
one person from purchasing additional requirement from 
another authorized person. The prohibition of circular 
142 referred to purchases made from the Japan Locker 
Fund or their outlets only and expressly, and therefore are 
not applicable to the present instance. 


7. Undersigned received an honorable discharge from the 
United States Army following approximately a year and 
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a half of active duty. Thereafter until the present, under- 
signed has served continuously for a period exceeding 
seven years with the United States Government; it is sub- 
mitted in exemplary manner, excepting possibly the recent 
court-martial. 


8. The same alleged offenses which are set forth in 
Reference (a) were the subject of Reference (b). Having 
been duly tried and punished for these offenses one time, it 
certainly seems to be out of line to repeat the same offenses 
to which the punishment already has been meted in order 
to make further and additional punishment. In any event 
it should be noted that the court did not consider these 
offenses of much gravity in that a fine was the punishment. 
Many persons who have received much more serious punish- 
ment for much more serious offenses are employed with the 
Government. In view of the statement made herein it is 
believed that undersigned has shown ample cause why he 
should not be removed. It is therefore respectfully re- 


quested that this action be abrogated or in the event it is 
not, that a hearing be held in connection therewith. 


Grorce G. TANNEN 
George G. Tannen 
11/25/55 
Received Orig Copy 
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DEPARTMENT OF THE NAVY 


Military Sea Transportation Service 
Western Pacific Area 
c/o Fleet Post Office 
San Francisco, Calif. 


P13 

Ser 454 WP123 
In Reply Refer to: 
19 Jan. 1956 


From: Commander Military Sea Transportation Service, 
Western Pacific Area 
To: Mr. George G. Tannen, Purser, Receiving Section 
Via: Head, Marine Placement and Receiving Section 
Subj: Removal; notice of 
Ref: (a) COMSTSWESTPACAREA Itr P13 Ser 10297 
WP123 of 16 Nov 55 
(b) George G. Tannen ltr, Request for Hearing, 
undated 
(c) COMSTSWESTPACAREA Itr PS Ser 10961 
WP123 of 9 Dee 55 
Encl: (1) Record of Proceedings in the case of Mr. 
George G. Tannen held 0930, 13 December 1955 


1. Reference (a) notified you of the intent of the Com- 
mander Military Sea Transportation Service, Western 
Pacific Area to remove you from the rolls of employment 
due to your unsuitability of personal character. By ref- 
erence (b) you requested a personal hearing. This request 
was granted by reference (c) and the hearing was held 13 
December 1955. 


2. Specifically, on 1, 4, 5 and 29 August 1955 you pur- 
chased two cases of Scotch whiskey and six cases of Ver- 
mouth with Beverage Ration Cards 137100C, 137101C and 
138087C at the Yokohama Branch, Japan Locker Fund, 
Yokohama, Japan. On 15 August 1955, Mr. Henry K. 
Ouchi employee of the Japan Central Exchange purchased 
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two cases of Scotch whiskey and four cases of Vermouth for 
you with Beverage Ration Cards 132800C and 132801C at 
the Yokohama Branch, Japan Locker Fund, Yokohama, 
Japan. By purchasing 48 bottles of Scotch whiskey and 96 
bottles of Vermouth during the month of August 1955 and 
by using three valid Beverage Ration Cards, you violated 
paragraph 5.b (1) (a) and paragraph 6.c of Headquarters, 
U.S. Army Forces, Far East Circular 142 dated 15 August 
1954. 


3. Shortly after 1 July 1955, you were issued at MSTSO, 
Yokohama, Beverage Ration Cards 13700C and 13701C for 
you and your alleged wife for the period 1 July thru 30 
30 September 1955, On 24 August 1955, you stated to Mrs. 
Pauline Lepley, Clerk Stenographer, MSTSO Yokohama, 
that you had lost your beverage Ration Card. At that 
time you were told to make a formal report to the Camp 
Yokohama Provost Marshal. You then indicated that you 
were not interested in reporting the loss to that office and 
you did not wish another Beverage Ration Card, but that 
you were merely reporting that you had lost your original 
eard. On 29 August 1955, during Mrs, Lepley’s absence, 
you stated that you had previously reported the loss of 
your Beverage Ration Card to Mrs. Lepley, that you had 
made a report to the Camp Yokahama, Provost Marshal, 
and that you now decided you did wish to be reissued a 
Beverage Ration Card. You were issued Beverage Ration 
Card 138087C. By stating that you had reported the loss 
of Beverage Ration Card 137100C to the Provost Marshal 
Office, Yokohama, you made a false statement. 


4. On approximately 4 February 1955, you obtained bil- 
lets for you and your wife, Mrs. Fumie Tannen, in room 501, 
Korea Courts Billet on the basis that you were arranging 
transportation to the United States, although you had never 
been issued official travel orders. You continued to live 
as man and wife in this room until 15 September 1955, 
when actually your marriage was dissolved on 24 May 
1955. 
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5. On 17 October 1955, your operator’s permit was sus- 
pended for a period of 15 days as the penalty for your 
driving a vehicle at 30 miles per hour in a 25 mile zone. 
On 19 October 1955, you did operate your vehicle while 
your operator’s permit was suspended and were involved 
in an accident in Yokohama. By operating your automobile 
while your operator’s permit was suspended, you violated 
paragraph 4.b of Headquarters Far East Command, Spe- 
cial Instruction +1 dated 22 July 1955. 


6. It has also been brought to the attention of the CO- 
MSTSWESTPACAREA that you have advertised your- 
self to be connected with a private business firm, ‘‘Bean 
and Tannen, Japan Imports’’, although no permission has 
been granted you by the COMSTSWESTPACAREA to 
conduct private business as required by COMNAVFE 
INST 5080.1b. 


7. After careful review of enclosure (1), your past record 
and the findings, opinions and recommendations of the 
COMSTSWESTPACAREA Civilian Marine Disciplinary 
Review Board COMSTSWESTPACAREA has determined 
that you show lack of personal character suitable for con- 
tinued employment with the COMSTSWESTPACAREA 
for the following reasons: 


a. You did not consider it wrong to abuse the privilege 
of purchasing liquor rations because you had in your pos- 
session, or had the use of, valid ration cards which made 
such excessive purchases possible. 


b. You did not consider it wrong to obtain and retain 
government quarters, to which you were not entitled, be- 
cause your entry into the quarters was authorized by the 
WAC Major in charge. 


ec. You did not consider it to be wrong to represent your- 
self to be connected with a private business firm, which 
was not registered with the Japanese government, because 
no business actions were undertaken. 
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d. You did not consider it wrong to live with a woman 
after the date on which you filed a divorce from such per- 
son because as far as you knew the divorce was not official. 


8. The charge of operating your vehicle while your 
operator’s permit was suspended was not proven and is 
therefore revoked. 


9. These above findings indicate that you have no regard 
for the consequences of your acts which tend to besmirch 
the reputation of MSTSWESTPACAREA civilian marine 
personnel, MSTS in general and the Department of the 
Navy. Therefore, the removal action proposed in reference 
(a) will be effected and will promote the efficiency of the 
service. The effective date of this removal action will be 
the day that you arrive at your original point of hire. 


10. As you have completed your present Employment 
Agreement, you will be provided return transportation at 
Government expense to San Francisco, California, your 


actual residence at the time of execution of your Employ- 
ment Agreement. Failure on your part to accept such 
transportation when offered will result in forfeiture of your 
right to such transportation under the provisions of your 
Employment Agreement. 


11. As a veteran’s preference employee, you have the 
right to appeal to the Chief, Appeals Examining Office, 
Bureau of Departmental Operations, U. S. Civil Service 
Commission, Washington 25, D. C. within 10 days after the 
effective date of this adverse action as provided by Section 
14 of the Veteran’s Preference Act of 1944, as amended. 
No appeal will be accepted by the Commission which is 
submitted after the expiration of time if the delay is due 
to the prosecuting of an appeal with the Department of the 
Navy. You also have the right to appeal this removal to 
the Office of the Assistant Secretary of the Navy (Per- 
sonnel and Reserve Forces) via COMSTSWESTPAC- 
AREA and COMSTS within 10 days after the effective 
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date of this adverse action. An appeal to the Department 
will not be accepted if you elect to pursue your rights as 
a veteran’s preference employee by appealing to the Com- 
mission. Should you elect to appeal to the Chief, Appeals 
Examining Office, Bureau of Departmental Operations, 
U.S. Civil Service Commission, Washington 25, D. C., your 
appeal must be in accordance with NCPI 45.5-3b (8). 


T. Burrowes 
T. Burrowes 
May 7, 1956 
VIA AIRMAIL 
Commander Military Sea 
Transportation Service 

Western Pacific Area 
c/o Fleet Post Office 
San Francisco, 
California 


Dear Sir: 


There is transmitted herewith a copy of my findings and 
recommendation in the Veterans’ Preference Act appeal 
described below: 


Appeal of: George G. Tannen 
Action appealed: Removal 


Employing Agency: Department of the Navy, Military 
Sea Transportation Service, Western Area 


Decision: Retroactive restoration recommended. 


This letter constitutes the authority for the employing 
agency to take the corrective action recommended. No 
new oath of office by the appellant is required in instances 
of restoration retroactively effective to the date of separa- 
tion. 


36 


The employing agency is requested to advise the under- 
signed within seven (7) days of the receipt of this letter 
of the action taken or proposed to be taken with respect 
to the recommendation. In the event that the employing 
agency does not submit an appeal within the seven (7) day 
period the finding will become the final recommendation of 
the Commission, in which case, under Public Law 325, 80th 
Congress, approved August 4, 1947, it becomes mandatory 
for the agency to take the corrective action recommended. 


Sincerely yours, 


E, A. Duxtox 
Chief, 
Appeals Examining Office 


ee: Commander Military Sea 

Transportation Service 

Department of the Navy 
Washington 25, D. C. 


Enclosure 4760 


UNITED STATES CIVIL SERVICE COMMISSION 
APPEALS EXAMINING OFFICE 
WASHINGTON 25, D. C. 


Appeal of George G. Tannen 
Under Section 14 of the Veterans’ Preference Act of 
1944, as Amended 


Appeal of a removal from the position of Purser (F), 
$5,676.00 per annum, Department of the Navy, Military Sea 
Transportation Service, Western Pacific Area, ¢/o Fleet 
Post Office, San Francisco, California, effective February 
27, 1956. 


Introduction 


Mr. Tannen appealed to the Commission by letter of 
February 29, 1956, and his case was docketed for investiga- 
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tion and adjudication. Inasmuch as the appellant’s em- 
ployment had been outside the continental limits of the 
United States, it was necessary to conduct the Commis- 
sion’s investigation by correspondence. During the inves- 
tigation by the Commission, copies were secured of perti- 
nent documents in the files of the employing agency. 


In a letter dated February 6, 1956, which accompanied 
his letter of February 29, 1956, Mr. Tannen stated that 
“‘Appellant is quite content to let the record speak for itself 
and does not request that he personally appear or have 
a representative appear in his behalf’’. Accordingly, the 
appeal is adjudicated on the basis of the evidence in the 
appeal file. 


The evidence secured during the investigation by the 
Commission and all memoranda and correspondence in con- 
nection with the appeal have been incorporated into the 
Commission’s appeal file which has been and is presently 
available for inspection by the parties concerned, and all 
matters therein have been duly considered in connection 
with the adjudication of the case. 


Analysis and Findings 


The evidence in the appeal file establishes that at the 
time of the removal of Mr. Tannen he was a preference eli- 
gible employee within the meaning of Section 14 of the 
Veterans’ Preference Act of 1944, as amended, and, as 
such, entitled to the benefits of the Section, including the 
right of appeal to the Civil Service Commission. 

The Department of the Navy, Military Sea Transporta- 
tion Service, proceeded against Mr. Tannen in the present 
ease by letter of November 16, 1955, which constituted the 
advance written notice of proposed adverse action. The 
November 16th notice informed the appellant that he was 
allowed a period of five working days following its receipt 
in which to answer the charges preferred. Mr. Tannen was 
also informed that he might request a personal hearing. 
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The appellant replied to the charges by undated letter and 
at the same time submitted a request for a hearing. Pur- 
suant to his request, a hearing was held on December 13, 
1953. Thereafter, by letter dated January 19, 1956, Mr. 
Tannen was advised of the adverse decision to effect his 
removal. The appellant was separated from the rolls of 
the Department, effective February 27, 1956; hence, he 
received a period of advance notice in excess of the thirty 
days required by the Law and Regulations of the Com- 
mission. 


The reasons for the appellant’s discharge are quoted 
from the November 16, 1955, notice of proposed adverse 
action as follows: 


*. * * Ld * * * + * * 


In the final decision letter directed to the appellant on 
January 19, 1956, he was advised that “The charge of 
operating your vehicle while your operator’s permit was 
suspended was not proven and is therefore revoked.”’ 


As set out supra, paragraph 4 of the November 16th 
notice of proposed removal reads as follows: 


‘‘On approximately 4 February 1955, you obtained 
billets for you and your wife, Mrs. Fumie Tannen, in 
room 501, Korea Courts Billet on the basis that you 
were arranging transportation to the United States, 
although you had never been issued official travel 
orders. You continued to live as man and wife in this 
room until 15 September 1955 when actually your mar- 
riage was dissolved on 24 May 1955.” 


Section 14 of the Veterans’ Preference Act (5 U.S.C.A. 
863) provides that when the removal of a preference eligible 
is sought, such employee ‘‘shall have at least thirty days’ 
advance written notice .... stating any and all reasons, 
specifically and in detail, for any such proposed action; 


The requirement as to specificity and detail in Section 14 
of the Act is met when the reasons are given specifically 
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enough and in sufficient detail, so that the employee may 
understand clearly the alleged grounds for the proposed 
action, know the particular offenses or deficiencies charged 
against him, and thus be in a position to submit his defense. 
Paragraph 4 of the November 16th letter does not meet this 
test. 


Is the appellant to defend himself against the charge that 
he obtained billets for himself and his wife under false 
pretenses or is he to defend himself against the charge 
that he lived as man and wife until September 15, 1955, 
when his marriage was actually dissolved on May 24, 1955? 
Is the appellant to defend himself against the charge that 
he had never been issued official travel orders? Is the 
charge against him that he could not arrange transportation 
to the United States unless he had been issued official travel 
orders? Although the charge does not so state, was it a 
prerequisite to obtaining billets in the Korea Courts Billet 
that the appellant and his wife have issued to them official 
travel orders? 


The foregoing charge is so worded that the appellant 
did not have a fair chance to defend himself. The charge 
is so lacking in specificity and detail that the appellant’s 
right to reply was substantially prejudiced. 


On the basis of the foregoing, it is found that paragraph 
4 of the November 16th notice of proposed adverse action 
is procedurally defective because of lack of specificity and 
detail. Therefore, no further consideration is given this 
charge. 


In the final letter of adverse decision directed to the 
appellant on January 19, 1956, he was advised that CO- 
MSTSWESTPACAREA had determined ‘that you show 
lack of personal character suitable for continued employ- 
ment with the COMSTSWESTPACAREA for the follow- 
ing reasons: 


40 


Our review of the reasons for the removal of Mr. Tannen 
are necessarily confined to ‘‘a’’ ‘‘c’’, and ‘‘d’’, since we 
have determined that ‘‘b’’ is lacking in specificity and de- 
tail. 


The case of Mulligen v. Andrews, 211 Fed. 2d 28, states 
that the Regulations of the Commission make it clear that 
an adverse decision notification must state the reasons for 
a removal action. It is stated in the Mulligan decision that 
an adverse decision can be based only upon reasons con- 
tained in the original notice of proposed adverse action. 
The Court then held that the requirement for reasons is 
not satisfied by a conclusion of ‘‘unsuitability’’ based upon 
vague references to the employee’s answer and the facts 
developed during the investigation. It was stated by the 
Court that ‘‘the decision failed to disclose which of the 
charges contained in the notice of proposed adverse action 
were relied upon for removal; or, indeed, whether the re- 
moval rested upon any of the charges. Under the pro- 


visions of the statute and the regulations outlined above, 
only findings upon such charges, specifically identified, can 
constitute the ‘reasons’ required in the adverse decision.’’ 
An examination of paragraphs ‘‘a’’, ‘‘e’’ and ‘‘d”’ clearly 
establishes that the letter of decision makes no affirmative 
finding as to the appellant’s guilt and, therefore, does not 
meet the requirement of findings specifically identified. 


The appeal file contains a copy of the Standard Form 50 
effecting the appellant’s removal. The evidence in the ap- 
peal file indicates that the Standard Form 50 was delivered 
to him. Item 21 on this Form contains three (3) specific 
findings, namely: ‘‘(a) Abusing the privilege of purchas- 
ing liquor rations. (b) Obtaining and retaining govern- 
ment quarters to which he was not entitled. (c) Represent- 
ing himself to be connected with a private business firm 
which was not registered with the Japanese Government.’’ 


From a reading of ‘‘a’’ supra, it is evident that the word- 
ing is such that it is broad enough to include either Charge 
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1 or Charge 2 or both (identified as paragraphs 2 and 3 of 
the November 16, 1955 letter of proposed removal). Fur- 
ther, the appeal file reflects that Mr. Tannen was tried by 
Special Court-Martial at Yokosuka, Japan, on November 18, 
1955, on charges similar to Charges 1 and 2 appearing in the 
November 15th letter, and found guilty. However, upon 
review by higher authority, the finding of guilty on Charge 
1 was disapproved and the finding of guilty on Charge 2 
was approved. Thus, it is impossible to determine whether 
the finding of ‘‘a’’ appearing on the Standard Form 50 
under Item 21 refers to Charge 1 or Charge 2. Therefore, 
this is not a finding on a charge specifically identified and is 
procedurally defective under the rule laid down in Mulligan 
v. Andrews. 


Charge *‘b’’ we have disposed of as lacking in specificity 
and detail. There remains for consideration only charge 
a de 

Concerning charge ‘‘c’’, the appellant, in his undated 
reply to the proposal to effect his removal, stated that he 
engaged in no private business whatsoever and hence at no 
time acted in derogation or violation of COMNAFVE INST. 
5080.1B. He stated it was true that he did have business 
cards made up. He stated that he had been in a state of 
suspension from his duties for a period exceeding eight 
months pending security clearance which was ultimately 
granted; that during this period he actually contemplated 
and planned resignation and entry into private business, 
but in view of the security clearance which was granted, 
this became unnecessary. He reiterated that he did not 
engage in any private business. 


In his letter of appeal to the Commission, Mr. Tannen 
pointed out that he had been under suspension pending de- 
termination of a security hearing from January 1955 
through November 1955; that under such circumstances, 
taking such steps, all merely preparatory in nature in the 
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event of an adverse decision, was merely natural fore- 
sight; and, as had been established, his acts at most were 
merely preparatory. He submitted that there was no viola- 
tion of the regulation in question. 


At the hearing of December 13, 1955, the appellant, in 
reply to questioning, testified that he had some cards 
printed and did advertise himself as connected with a busi- 
ness firm. He stated that he gave the cards out almost 
indiscriminately to anybody, having nothing to hide, and 
having done no wrong in printing the cards. In response 
to questioning, Mr. Tannen testified that he had filed an 
application to reside in Japan and to become a foreign 
trader; however, he had never taken advantage of accepting 
such visa and resident permit from the Japanese Govern- 
ment. He stated they still have it; that he never took ad- 
vantage of it. 


Testimony at the December 13th hearing established that 


the appellant incorporated the firm of Bean and Tannen in 
the State of Massachusetts in April of 1955. There was 
no evidence of actual business transactions. 


Upon consideration of the foregoing, it is found that the 
charge is sustained. 


In summary, of the several charges preferred against Mr. 
Tannen in the November 16th letter of proposed adverse 
action, there remains for consideration only one (1), 
namely: 


“Tt has also been brought to the attention of the 
COMSTSWESTPACAREA that you have advertised 
yourself to be connected with a private business firm, 
‘Bean and Tannen, Japan Imports’, although no per- 
mission has been granted you by the COMSTSWEST- 
PACAREA to conduct private business as required by 
reference (d).”’ 


The appellant does not deny the charge and we have 
found that the evidence supports it. However, the appel- 
lant submits that he engaged in no business transactions, 
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that he was merely making preparations to go into business 
in the event that an adverse decision was rendered against 
him relative to the matter of his security clearance, and that 
after his suspension was revoked he did not distribute or 
hand out any of his business cards. The Department has 
submitted no evidence of actual business transactions on 
the part of Mr. Tannen and, as a matter of fact, has made 
no charge that he did so engage in such transactions. 


We do not find that this one (1) charge standing alone 
is sufficient to support the adverse action of removal taken 
against Mr. Tannen. Accordingly, it is found that the re- 
moval of the appellant was not for such cause as will pro- 
mote the efficiency of the service as provided in Section 14 
of the Veterans’ Preference Act of 1944, as amended. 


Recommendation 


Under all the facts and circumstances, it is reeommended 
that Mr. Tannen be restored to the position from which he 
was removed on February 27, 1956, and that such restora- 
tion be retroactively effective to February 28, 1956, the day 
following his removal. 


No further appeal from this decision will be entertained 
from either Mr. Tannen or the Department of the Navy, 
Military Sea Transportation Service, Western Pacific Area, 
unless it is submitted to the Chairman, Board of Appeals 
and Review, U. S. Civil Service Commission, Washington 
25, D. C., within seven (7) days after receipt of this deci- 
sion. Notification of a further appeal should be given to 
this office so the case file can be transmitted promptly to 
the Board. 


Sinee there is no further right to a hearing, additional 
representations should be made in writing and submitted 
in duplicate with the appeal to the Board. 


E. A. Dunton 
E. A. Dunton, Chief 
Appeals Examining Office 
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DEPARTMENT OF THE NAVY 
Military Sea Transportation Service 
Western Pacific Area 
c/o Fleet Post Office 
San Francisco, Calif. 


In Reply Refer To: 
Ser 4238 WP12 
19 May 1956 


Chairman, Board of Appeals and Review 
U. S. Civil Service Commission 
Washington 25, D. C. 


Dear Sir: 


Receipt on 14 May 1956 of CSC letter file DAE: 
JOH:mmm of 7 May 1956 in the case of George G. 
TANNEN is acknowledged. In this letter the Chief, Ap- 
peals Examining Office recommended retroactive restora- 
tion of Mr. Tannen, after consideration of his appeal under 
the Veteran’s Preference Act. 


Appeal from the recommendation to restore Mr. Tannen 
is hereby made to the Board of Appeals and Review, under 
the provisions of Part 22, Subparts D and E of the Com- 
missions’ Regulations. The appeal is attached as en- 
closure (1) hereto. 


Appeal from the recommendation to restore Mr. Tannen 
is made because: 


(1) It is believed that Mr. Tannen’s removal was clearly 
for the efficiency of the service, and 


(2) There is no reason to assume that Mr. Tannen’s 
future conduct will differ materially from his past conduct, 
which has not only been of considerable administrative 
disadvantage to the Military Sea Transportation Service, 
Western Pacific Area, but also prejudicial to the interests of 
the United States Forces, Japan as a whole. Unsuitability of 
character of a Federal employee in a foreign country which, 
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as in this case, finds expression in actions contrary to the 
expressed desires of the host government, is regarded as 
contrary to the interests of the United States and contrary 
to its obligations under applicable treaties and intergov- 
ernment administrative agreements. In such cases the only 
corrective action possible is that which removes the offend- 
ing employee from the country concerned. U.S. employees 
in Japan are regarded as representatives of the American 
government and culture and have an increased responsi- 
bility as representative Americans in a foreign country. 
(See FPM Transmittal Sheet 522.) Parallel to its authority 
to impose additional requirements for selection of overseas 
employees above those required in the continental United 
States, it is believed that the Federal activity overseas has 
authority to require continued satisfaction of such addi- 
tional requirements, and to effect removal when failure to 
comply is established. 


Permission to provide personal representation in the 


hearing of this case is requested. Because of the remote 
location of this cammand, it is suggested that the Com- 
mander Military Sea Transportation Service, Navy De- 
partment, Washington, D. C. be contacted concerning this 
request. 


T. Burrowes 

T. Burrowes 
Rear Admiral, U. S. Navy 
Commander, 
Military Sea Transportation 
Service Western Pacific 
Area 
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November 15, 1956 
Commander 
Military Sea Transportation Service 
Western Pacific Area 
c/o Fleet Post Office 
San Francisco, California 


Dear Sir: 


This is in reference to your appeal from a decision of the 
Commission’s Appeals Examining Office reversing the 
action of the Department of the Navy removing George G. 
Tannen from his position of Purser, MSTS, Western 
Pacific Area, on the charge of unsuitability of personal 
character. 


The Board of Appeals and Review has given careful 
consideration to the entire record in Mr. Tannen’s case 
including the information developed during the processing 
of the appeal in the Appeals Examining Office as well as 
the information submitted subsequent to the decision by 
that office. Asa result of this review, it has been concluded 
that there has been no procedural violation of law or 
regulations; and that the evidence substantiates the 
specifications shown in paragraphs 2, 4 and 6 of the advance 
notice. These specifications in turn support the broad 
charge of unsuitability of personal character. 


When considering the procedural aspects of the case, the 
Board gave particular consideration to the findings sct 
forth in paragraph 7 of the notice of adverse decision. This 
paragraph makes an affirmative finding on the broad charge 
of unsuitability of personal character. That conclusion 
was based on the findings shown in subparagraphs 7a 
through 7d. Although the agency has stated their findings 
in a negative manner, the Board decided that such findings 
in the adverse decision letter are sufficiently identified and 
related to the specifications in the inital notice so as to 
meet the requirements of a valid final notice as laid down 
in the case of Mulligan v. Andrews, 211 F. 2nd 28. 
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In reviewing the merits of the case the Board concluded 
that the findings specifically identified in paragraph 7 of 
the notice of adverse decision, which are directly related 
to paragraphs 2, 4 and 6 of the advance notice, are sub- 
stantiated by the evidence and show just cause for Mr. 
Tannen’s separation. Accordingly, the decision of the 
Appeals Examining Office reversing the removal action 
taken by the Navy Department and recommending Mr. 
Tannen’s restoration to duty is rescinded and reversed. 
The removal action taken by the Navy Department is 
affirmed. 


For the Commissioners: 
Sincerely yours, 


EN § 11-14-56 
Jonny E. Buawy, Chairman 
Board of Appeals and Review 


DEPARTMENT OF THE NAVY 
Office of Industrial Relations 
Washington 25, D.C. 


In reply refer to: 
OTR 105 :hkr 
20 Nov 1959 
Mr. John E. Blann, Chairman 
Board of Appeals and Review 
U. S. Civil Service Commission 
Washington 25, D. C. 


Re: George G. Tannen v. Thomas S. Gates, et al 
US.D.C. D.C. Civil Action No. 1398-58 


Dear Mr. Blann: 


Administrative reconsideration has been given to the 
removal of Mr. George G. Tannen from the Military Sea 
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Transportation Service, Western Pacific Area as requested 
by your letter of 5 November 1959 addressed to the Legal 
Counsel of this Office. 


The initial decision to remove Mr. Tannen was made, as 
you know, by Rear Admiral T. Burrowes, who was at the 
time of Mr. Tannen’s removal, Commander, Military Sea 
Transportation Service, Western Pacific Area. Admiral 
Burrowes was requested to re-evaluate his initial decision 
in the light of your letter of 5 November 1959 and the 
record of proceedings conducted before the Honorable 
Alexander Holtzoff, U. S. District Judge. Admiral Bur- 
rowes’ present position is set forth in his affidavit trans- 
mitted herewith, and I concur therein for the following 
reasons: 


A violation of regulations which results in the obtain- 
ing of Government quarters for his dependents by a 
civilian Marine employee is particularly serious in 
view of the fact that a Marine employee is not, except 


under the most unusual circumstances, (such as await- 
ing transportation back to the United States) entitled to 
housing ashore as his duty station is aboard the ship 
to which he is attached. 


Likewise, a violation of regulation dealing with liquor 
rationing is extremely serious in overseas areas. In 
a foreign area, U. S. personnel, particularly of an 
officer stature, attached to the Armed Forces should 
conduct themselves in such a manner as not to be 
subject to criticism. It is obvious that the improper 
purchase of 48 bottles of Scotch whisky and 96 bottles 
of vermouth during a period of less than one month 
would produce criticism. 
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In view of the above, it is requested that the original 
decision of the Board of Appeals and Review be reaffirmed. 


Sincerely yours, 


R. E. Cronrv 
R. E. Cronin 
Rear Admiral, USN 
Chief of Industrial Relations 


Encl: 
(1) Affidavit of RADM T. Burrowes, USN 


Affidavit 


State or Vircrsra ) 
+ Ss. 
County or Norrotk § 


Rear Admiral T. Burrowes, U.S. Navy, being duly sworn, 
deposes and says that: 


I 


On 16 November 1955 I was the Commander, Military 
Sea Transportation Service, Western Pacific Area and, in 
such capacity, I was charged with the responsibility of all 
phases of the Mission of the Military Sea Transportation 
Service in the Western Pacific Area. This responsibility 
included the direction of the civilian marine employees re- 
quired in the operation of ships attached to my command. 
I was authorized to discharge such employees for cause. 


II 


Prior to 16 November 1955), it was brought to my attention 
that Mr. George G. Tannen, a civilian marine employee in 
the rating of Purser, had been guilty of certain violations 
of controlling Area regulations issued by competent U.S. 
Military authority and to which Mr. Tannen was subject. 
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On 16 November 1955, I issued an advance notice of in- 
tent to remove Mr. Tannen from employment. Included 
among other specifications supporting the Charge of un- 
suitability contained in the notice was a specification alleg- 
ing that Mr. Tannen had continued to live as man and wife 
with Mrs. Fumie Tannen until 15 September 1955 when 
actually his marriage had been dissolved on 24 May 1955. 
I did not consider this specification to be particularly sig- 
nificant in view of the more serious violations on his part 
of the regulations mentioned above. 


IV 


On 19 January 1956, I issued a notice of removal to Mr. 
Tannen which set forth that I considered the charge of un- 
suitability to have been supported by all of the evidence. 
1 would have arrived at the same decision if the specifica- 
tion mentioned in paragraph III above had not been con- 


sidered. Indeed, on 28 February 1956, I executed and issued 
to Mr. Tannen a Notification of Personnel Action effecting 
his removal from Federal employment which recited the 
specifications that I considered sufficient to support the 
charge of unsuitability. The specification mentioned in 
paragraph III above was not cited by me in this document. 
See Enclosure I attached hereto and made a part hereof. 


vV 


I would have arrived at my decision to remove Mr. 
Tannen solely on either of the specifications relating to the 
violation of the regulations concerning the rationing of 
liquor or assignment of Government quarters which were 
amply supported by the evidence. The nature of each of 
these derelictions was particularly offensive, occurring in 
a foreign community and reflecting unfavorably upon the 
presence of the Armed Forces of the United States. 
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Given under my hand and seal this 18th day of November, 
1959, at the U.S. Naval Base, Norfolk, Virginia. 


T. Burrowes (Seal) 
T. Burrowes 
Affiant 


I, Burton R. Manser, a commissioned officer of the Navy 
of the United States with the rank of Captain, whose ad- 
dress is 8055 Buffalo Avenue, Norfolk, Virginia, do certify 
that T. Burrowes, whose name is signed to the writing 
above, bearing date on 18 Novemher, 1959, and who is a 
Rear Admiral in the Navy of the United States, and whose 
address is 413 Dillingham Boulevard, U.S. Naval Base, 
Norfolk, Virginia, has acknowledged the same before me. 


Given under my hand this 18th day of November, 1959. 


Burton R. Manser 
Burton R. Manser, Captain, 
U.S. Navy Law Specialist 


Enclosure I—Notification of Personnel Action (Form 50) 


Enclosure (1) 
Standard Form 50 
NAVY DEPARTMENT 
MILITARY SEA TRANSPORTATION SERVICE, WESTERN PACIFIC AREA 


Notification of Personnel Action 
wb 


1. Name (Mr.—Miss—Mrs.—One Given Name, Initial(s), 
and Surname)—Mr. George G. Tannen. 


2. Date of Birth—13 Jun 27. 
3. Journal or Action No.—F-36. 
4. Date—28 Feb 56. 
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This is to notify you of the following action affecting 
your employment subject to provisions on reverse par. 


5. Nature of Action (Use Standard Terminology)— 
Removal. 


6. Effective Date—CLOB—26 Feb 56. 
7. Civil Service or Other Legal Authority. 
8. Position Titl—Purser (F). 


9. Service, Series, Grade, Salary—$5676 p/a Ungraded 
Marine. 


10. Organizational Designations—Receiving Section. 


11. Headquarters—Mstswestpacarea, FPO, San Fra- 
ciseo, Calif. 


12. Field or Dept’I—X_ Field. 

3. Veteran’s Preference—WWII X—5-Pt. X. 
5. Sex—M. 

. Race—W. 

. Appropriation—To: 17x4912.02 (NIF). 

3. Subject to C. S. Retirement Act (Yes—No) Yes. 
20. Legal Residence—X Claimed—State: Mass. 


21. Remarks: This action is subject to all applicable 
laws, rules, and regulations and may be subject to investi- 
gation and approval by the United States Civil Service 
Commission. The action may be corrected or canceled if 
not in accordance with all requirements. 


SS 4025-22-5669 


Employment Agreement—From: 16 Aug 52 Thru: 15 
Aug 53 


Employee removed by authority contained in COMSTS- 
WESTPACAREA Itr P13 Ser 454 of 19 January 1956 as 
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the disciplinary penalty for unsuitability of personal char- 
acter based on the following actions: (a) Abusing the 
privilege of purchasing liquor rations. (b) Obtaining and 
retaining government quarters to which he was not entitled. 
(c) Representing himself to be connected with a private 
business firm which was not registered with the Japanese 
Government. 


Forwarding Address: 27 Howland Road, W. Newton, 
Mass. 


22. Signature of Other Authentication— 


T. Burrowes 
Rear Admiral, U. S. Navy 
Commander, Mstswestpacarea 


Paragraphs printed below are applicable to this action 
only if so designated on the reverse side hereof. 


A. This appointment is subject to a probationary or trial 
period of one year. 


B. New appointees must have executed Standard Form 
61 and entered on duty before any payment of salary can 
be made. 


C. You do not, by this action, acquire a competitive 
status, or, except as previously granted, become eligible for 
any other position or duties. 


D. Assignment at your present rate of pay is not con- 
sidered justifiable, as it would not be conducive to the best 
morale of the office to which you are being assigned. 


E. This assignment is issued with the understanding that 
you will be relieved of all Group IVb duties, and will be 
assigned duties strictly within the scope of the Group to 
which you are being assigned. 


F. You will report for duty in the Department and Sec- 
tion/Shop shown in Item 10 (on reverse side hereof) on the 
date shown in Item 6 (on reverse side hereof). 
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G. You were afforded an opportunity to submit a state- 
ment in your own behalf. However, your statement is 
not considered a satisfactory explanation for the charge 
preferred. 


H. You were afforded an opportunity to submit a state- 
ment in your own behalf but failed to avail yourself of this 
opportunity. 


I. You are advised of your right to submit, within 6 
months from the date of separation or 60 days after the 
date of the last adverse decision as a result of an appeal 
under C. S. Reg. 22, a sworn statement to the Civil Service 
Commission setting forth fully and in detail the facts sur- 
rounding your removal or resignation. The Commission 
may within its discretion make investigation to determine 
your eligibility for further employment in the competitive 
Federal service insofar as suitability and fitness are 
concerned. 


J. If you are reemployed prior to the expiration of the 
period for which lump-sum leave payment was made, you 
will be required to refund the amount received for the bal- 
ance of the period involved, including the tax withheld at 
the time of payment. 


K. If this action places you in a position subject to the 
Classification Act of 1949, you are hereby notified that the 
classification grade of the position is subject to post-audit 
and correction by the appropriate classification authority or 
hy the Commission. 


Minutes of Proceedings of the U. S. Civil Service Commission 
July 11, 1960—Monday 


Commissioners present—Joxes, GuNpERSON and Lawton 


1. Georce G. TANNEN—CONSIDERATION OF THE APPEAL 
ox Remanp Pursuant To Court Order. 
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On September 22, 1959, the United States District Court, 
Alexander Holtzoff, Judge Presiding, remanded to the Com- 
mission the case of George G. Tannen v. Thomas S. Gates, 
et al., Civil Action No. 1398-58 for its consideration under 
the following order: ‘‘Ordered, that this case be and it is 
hereby remanded to the Civil Service Commission for fur- 
ther appropriate review by that body.’’ 


Pursuant to the said order the Commissioners on Octo- 
ber 28, 1959 reopened said appeal. Thereafter, Tannen, 
the Plaintiff, and the Department of the Navy, Defendant, 
were notified of the reopening and were requested to sub- 
mit additional representations upon the points and issues 
raised before and by the court during the course of argu- 
ment on motions before the court on September 14 and 22, 
1959. Upon the reopening of the case, the parties made 
further representations to the Commission. 


Thereafter, on June 29, 1960 the Commissioners met and 
considered the entire matter de novo including the com- 
ments of the presiding judge made during the hearings on 
motions for summary judgment, and the representations 
of the parties. The Commissioners came to the following 
conclusions : 


1. The three Commissioners decided that finding (d) of 
paragraph 7 of the notice of adverse decision dated 
January 19, 1956 should be stricken as a basis for Mr. 
Tannen’s removal and therefore would not be consid- 
ered in the decision of the Commissioners. The said 
finding in subparagraph 7(d) reads as follows: 


‘*You did not consider it wrong to live with a woman 
after the date on which you filed a divorce from such 
person because as far as you knew the divorce was 
not official.’’ 


. Considering only the remaining findings in said notice 
of removal the majority of the Commissioners affirmed 
the decision of November 15, 1956 sustaining Mr. 
Tannen’s removal because of unsuitability of personal 
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character for the reasons specified in subparagraphs 
7(a), (b) and (¢) of the notice of removal. 


One of the Commissioners dissented and held Mr. 
Tannen’s removal from the service was not accomplished by 
an adequate advance notice of proposed removal, that the 
decision of the agency did not set out identifiable findings 
as to each of the reasons given in said notice, that there- 
fore, the action taken by the Department of the Navy in 
removing Mr. Tannen was defective, that the previous de- 
cision of the Board of Appeals and Review should be re- 
versed and that Mr. Tannen be restored to duty. 
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QUESTIONS PRESENTED 

In the opinion of appellees, the questions presented are: 

1. Whether the charges preferred against appellant were 
sufficiently specific to enable him to prepare a defense against 
them. 

2. Whether the reasons given for removing appellant from 
his position as a purser were rational and sufficiently related 
to the charges. 

3. Whether appellant’s suit is barred by laches when three 
years and ten months elapsed between the final administrative 
action and the commencement of this suit for reinstatement. 
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COUNTERSTATEMENT OF THE CASE 


This is an appeal by George G. Tannen, plaintiff below, 
from an order of the district court entering summary judgment 
against him in his suit for reinstatement to federal 
employment. 

1. The underlying facts—Appellant, a veterans preference 
eligible, was employed in 1955 as a purser by the Military Sea 
Transportation Service, Western Pacific Area, Department of 
the Navy (hereinafter referred to as “MSTS”). As a purser, 
appellant was responsible, inter alia, for (1) advising personnel 
on matters regarding pay and grievance procedures, (2) serving 
as his ship’s bonded disbursing agent, (3) purchasing foreign 
and military currency for exchange on board ship, and (4) 
purchasing materials in foreign ports (J.A. 14-17). 

On November 16, 1955, the Commander of the MSTS sent 
appellant an Advance Notification of Intent to Remove which 
informed him of the intent to remove him from his position 
for unsuitability of personal character (J.A. 24). In para- 
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graphs 2, 3, 4, 5, and 6 (hereinafter referred to as Charges 1, 2, 
3, 4, and 5 respectively) of the letter, appellant was informed 
of the specific acts which were the basis for the issuance of the 
Advance Notification. The charges read as follows (J.A. 
24-26) : 


[Charge 1] Specifically, on 1, 4, 5 and 29 August 1955 
you purchased two cases of Scotch and six cases of 
Vermouth with Beverage Ration Cards 137100C, 
137101C and 138087C at the Yokohama Branch, Japan 
Locker Fund, Yokohama, Japan. On 15 August 1955, 
Mr. Henry K. Ouchi, employee of the Japan Central 
Exchange purchased two cases of Scotch Whiskey and 
four cases of Vermouth for you with Beverage Ration 
Cards 132800C and 132801C at the Yokohama Branch, 
Japan Locker Fund, Yokohama, Japan. By purchasing 
48 bottles of Scotch and 96 bottles of Vermouth during 
the month of August 1955 and by using three valid 
Beverage Ration Cards, you violated paragraph 5.b 
(1) (a) and paragraph 6.c of reference (a). 

[Charge 2] Shortly after 1 July 1955, you were issued 
at MSTSO, Yokohama, Beverage Ration Cards 13700C 
and 13701C for you and your alleged wife for the period 
1 July thru 30 September 1955. On 24 August 1955, 
you stated to Mrs. Pauline Lepley, Clerk Stenographer, 
that you had lost your Bevetage Ration Card. At that 
time you were told to make a formal report to Camp 
Yokohama, Provost Marshall. You then indicated that 
you were not interested in reporting the loss to that 
office and you did not wish another Beverage Ration 
Card, but that you were merely reporting that you had 
lost your original card. On 29 August 1955, during 
Mrs. Lepley’s absence, you stated that you had previ- 
ously reported the loss of your Beverage Ration Card 
to Mrs. Lepley and that you had made a report to Camp 
Yokohama, Provost Marshal and that you now decided 
that you did wish to be re-issued a Beverage Ration 
Card. You were issued Beverage Ration Card 
138087C. By stating that you had reported the loss 
of Beverage Ration Card 137100C to the Provost 
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Marshal Office, Yokohama, you made a false statement 
which constitutes a violation of Item 29 of reference (b). 

[Charge 3] On approximately 4 February 1955, you 
obtained billets for you and your wife, Mrs. Fumie Tan- 
nen, in room 501, Korea Courts Billets on the basis that 
you were arranging transportation to the United States, 
although you had never been issued official travel 
orders. You continued to live as man and wife in this 
room until 15 September 1955 when actually your 
marriage was dissolved on 24 May 1955. 

[Charge 4] On 17 October 1955, your operators permit 
was suspended for a period of 15 days as the penalty 
for your driving a vehicle at 30 miles per hour in a 25 
mile zone. On 19 October 1955, you did operate your 
vehicle while your operators permit was suspended 
and was involved in an accident in Yokohama. By 
operating your automobile while your operators permit 
was suspended, you violated paragraph 4.b of 
reference (c). 

[Charge 5] It has also been brought to the attention 
of the COMSTSWESTPACAREA that you have ad- 


vertised yourself to be connected with a private busi- 
ness firm, “Bean and Tannen, Japan Imports”, although 
no permission has been granted you by the COMSTS- 
WESTPACAREA to conduct private business as re- 
quired by reference (d). 


Appellant was advised of his right to answer the charges, to 
support his answer by affidavits, and to obtain a hearing at 
which he could be represented by counsel and at which he 
could produce witnesses who had knowledge of the circum- 
stances related to the charges (J.A. 26). 

Appellant replied to the charges in an undated letter received 
on November 25, 1955 (J.A. 27-30). He answered in some 
detail the allegations contained in each of the charges, indi- 
cating no difficulty in understanding what he was being accused 
of and making no complaint that the charges were vague or 
lacking in specificity. 

Responding to Charge 1, appellant, inter alia, denied the 
acquisition of more than one valid ration card and argued, 
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in effect, that there was nothing wrong with purchasing liquor 
in excess of authorized amounts from Mr. Ouchi because the 
prohibition the circular referred to in Charge 1 extended only 
to purchases made dircetly from the Japan Locker Fund (J.A. 
29). 

Appellant denied making the false statement alleged in 
Charge 2, and declared his willingness to submit to a poly- 
graphic examination (J.A. 27-28). 

He stated that the factual allegations of Charge 3 were 
basically correct, but claimed that if additional facts were con- 
sidered it would be clear that no fraud was intended (J.A. 28). 
He stated that “when the billets were obtained it was with the 
intention of arranging transportation to the United States”, 
that subsequent difficulties caused him to obtain a divorce dated 
May 24, 1955, which became effective on October 11, 1955, 
and that a Major had given permission for them to remain 
in the billet (J.A. 28). 

Charge 4 was summarily dealt with by appellant. He stated 
that a special court-martial had found him not guilty of driv- 
ing while his license was suspended and concluded that it was 
therefore unnecessary to discuss that charge further (J.A. 27). 

Regarding Charge 5, appellant stated that he had not en- 
gaged in a private business, but admitted that he did have 
business cards made up (J.A. 28). He stated that he had done 
this because he had contemplated resignation and entry into 
private business while his security clearance, which was 
ultimately granted, was still pending (J.A. 28-29). 

In the last paragraph of his letter appellant noted that he 
had already been tried and punished by special court-martial 
for the offenses which were the subject of the advance notifi- 
cation, and urged that it was unfair to mete out additional 
punishment, especially where the court-martial had imposed 
only a fine. He also claimed that “Many persons who have 
received much more serious punishment for much more serious 
offenses are employed with the Government” (J.A. 30). 

At appellant’s request, a hearing was held on December 13, 
1955. On January 19, 1956, a Notice of Removal was trans- 
mitted to appellant informing him that it had been determined 
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that he lacked the personal character suitable for continued 
employment (J.A. 31-35). After setting forth charges 1-5 
in their entirety, the Board gave the following reasons for its 
conclusion (J.A. 33-34): 


[Finding 1] You did not consider it wrong to abuse 
the privilege of purchasing liquor rations because you 
had in your possession, or had the use of, valid ration 
cards which made such excessive purchases possible. 

[Finding 2] You did not consider it wrong to obtain 
and retain government quarters, to which you were not 
entitled, because your entry into the quarters was au- 
thorized by the WAC Major in charge. 

[Finding 3] You did not consider it to be wrong to 
represent yourself to be connected with a private busi- 
ness firm, which was not registered with the Japanese 
government, because no business actions were 
undertaken. 

[Finding 4] You did not consider it wrong to live 
with a woman after the date on which you filed a divorce 
from such person because as far as you knew the divorce 
was not official. 


In addition, it was found that Charge 4, regarding the oper- 
ation of a vehicle while his license was suspended, had not 
been proved (J.A. 34). 

On February 28, 1956, a Notification of Personnel Action 
was sent to appellant notifying him that he had been removed 
from his position on February 26, 1956 because of “unsuit- 
ability of personal character based on the following actions: 
(a) Abusing the privilege of purchasing liquor rations. (b) 
Obtaining and retaining government quarters to which he was 
not entitled. (c) Representing himself to be connected with a 
private business firm which was not registered with the Jap- 
anese Government” (J.A. 51-53). 

2. Proceedings in the Civil Service Commission.—On May 7, 
1956, the Commission’s Appeals Examining Office, acting on 
appellant’s appeal, recommended that appellant be retroac- 
tively restored to his position (J.A. 35). The Office, sua sponte, 
found that Charge 3 was “procedurally defective because of 
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lack of specificity and detail” (J.A. 39); but there was no sug- 
gestion that charges 1, 2, 4 and 5 were in any way defective. 
Since Findings 2 and (b) related to Charge 3, the Office dis- 
regarded them as a possible basis for the removal action (J-A. 
40-41). Findings 1, 3 and 4 were regarded as defective be- 
cause of the Office’s conclusion that they included “no affrma- 
tive findings as to the appellant’s guilt and, therefore [do] not 
meet the requirement of findings specifically identified” (J.A. 
40). Finding (a) (abusing the privilege of purchasing liquor 
rations) was held defective because the Office could not deter- 
mine whether it related to Charge 1 or Charge 2 (J.A. 41). 
Although Finding (c) (representing himself to be connected 
with an unregistered private business) was sustained, it was 
not regarded as sufficient to support appellant’s removal (J.A. 
42-43). 

An appeal was taken to the Commission’s Board of Appeals 
and Review by the Commander of MSTS on May 19, 1956 
(J.A. 44). In his letter appealing the Office’s decision, the 
Commander explained that an appeal was being taken because 
(J.A. 44-45): 


There is no reason to assume that Mr. Tannen’s future 
conduct will differ materially from his past conduct, 
which has not only been of considerable administrative 
disadvantage to the Military Sea Transportation Serv- 
ice, Western Pacific Area, but also prejudicial to the in- 
terests of the United States Forces, Japan as a whole. 
Unsuitability of character of a Federal employee in a 
foreign country which, as in this case, finds expression 
in actions contrary to the expressed desires of the host 
government, is regarded as contrary to the interests of 
the United States and contrary to its obligations under 
applicable treaties and intergovernment administrative 
agreements. In such cases the only corrective action 
possible is that which removes the offending employee 
from the country concerned. U.S. employees in Japan 
are regarded as representatives of the American govern- 
ment and culture and have an increased responsibility 
as representative Americans in a foreign country. 
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On November 15, 1956, after considering the entire record in 
the case, the Board of Appeals and Review reversed the Ap- 
peals Examining Office’s decision and upheld the removal action 
taken by the Department of the Navy (J.A. 46-47). The 
Board concluded generally that there had been no procedural 
violations, that the evidence substantiated Charges 1, 3, and 5, 
and that there was just cause for appellant’s removal. Specifi- 
cally, the Board held that “Although the agency has stated 
their findings [1-4] in a negative manner, the * * * findings 
* © © sre sufficiently identified and related to the [charges] 
* * * co as to meet the requirements of a valid final notice 
ag laid down in the case of Mulligan v. Andrews, 211 F. 2d 28” 
(J.A. 46). On January 14, 1958, and February 10, 1958, 
appellant requested reconsideration by the Commission. After 
reviewing the file, the Commission denied these requests on 
February 5, 1958 and February 28, 1958. 

3. The original suit in the district court—On May 29, 1958, 
appellant brought suit in the district court for declaratory 
and equitable relief (J.A. 18). After holding a hearing on 
the cross-motions for summary judgment which had been filed, 
Judge Holtzoff, on September 22, 1958, remanded the case to 
the Commission for further review (J.A. 20). The transcript 
of the hearing reveals that Judge Holtzoff’s remand was moti- 
vated exclusively by his conclusion that Finding 4 was based 
on an erroneous conception of morality, i.e., that it was “absurd 
to remove a person on the ground that he is living a life of 
immoral conduct and stating that the immoral conduct consists 
of the fact that he continues to live with his wife during the 
pendency of a divorce suit and prior to the time the divorce was 
granted” (J.A. 23). Judge Holtzoff made it clear that he was 
not passing on the other charges and findings, and he articu- 
lated the purpose of his remand to the Commission, by stating 
that “there may be other findings which of themselves may 
be sufficient to justify removal but the difficulty is that there 
is no way of determining which is the finding that caused their 
ruling” (J.A. 23). 

The Commission reopened appellant’s case on October 28, 
1959, and requested reconsideration of the matter by the Navy 
in the light of Judge Holtzoff’s objections to Finding 4 (J.A. 
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47,55). After reconsidering the matter, the Navy’s Office of 
Industrial Relations requested that the removal action be 
reaffirmed for the following reasons (J.A. 48): 

A violation of regulations which results in the obtain- 
ing of Government quarters for his dependents by a 
civilian Marine employee is particularly serious in view 
of the fact that a Marine employee is not, except under 
the most unusual circumstances, (such as awaiting 
transportation back to the United States) entitled to 
housing ashore as his duty station is aboard the ship 
to which he is attached. 

Likewise, a violation of regulation dealing with liquor 
rationing is extremely serious in overseas areas. In a 
foreign area, U.S. personnel, particularly of an officer 
stature, attached to the Armed Forces should conduct 
themselves in such a manner as not to be subject to 
criticism. It is obvious that the improper purchase of 
48 bottles of Scotch whiskey and 96 bottles of vermouth 
during a period of less than one month would produce 
criticism. 


The Navy also submitted an affidavit from Rear Admiral T. 
Burrowes, who, at the time of appellant’s removal, was Com- 
mander* of MSTS, which reads in pertinent part as follows 
(J.A. 50): 


On 16 November 1955, I issued an advance notice of 
intent to remove Mr. Tannen from employment. In- 
cluded among other specifications supporting the 
Charge of unsuitability contained in the notice was a 
specification alleging that Mr. Tannen had continued 
to live as man and wife with Mrs. Fumie Tannen until 
15 September 1955 when actually his marriage had been 
dissolved on 24 May 1955. I did not consider this speci- 
fication to be particularly significant in view of the 
more serious violations on his part of the regulations 
mentioned above. 

On 19 January 1956, I issued a notice of removal to 
Mr. Tannen which set forth that I considered the charge 
of unsuitability to have been supported by all of the 
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evidence. I would have arrived at the same decision if 
the specification mentioned above had not been con- 
sidered. Indeed, on 28 February 1956, I executed and 
issued to Mr. Tannen a Notification of Personnel Ac- 
tion effecting his removal from Federal employment 
which recited the specifications that I considered suf- 
ficient to support the charge of unsuitability. The 
specification mentioned * * * above was not cited by 
me in this document. See Enclosure I attached hereto 
and made a part hereof. 

I would have arrived at iny decision to remove Mr. 
Tannen solely on either of the specifications relating to 
the violation of the regulaticns concerning the rationing 
of liquor or assignrnent of Government quarters which 
were amply supported by the evidence. The nature of 
each of these derclictions was particularly offensive, 
occurring in a foreign community and reflecting un- 
favorably upon the presence of the Armed Forces of 
the United States. 


On June 29, 1960, the Commissioners of the Civil Service 


Commission met and considered the entire matter de novo 
(J.A. 54-56). The Commission concluded that Finding 4 
should be stricken as a basis for appellant’s removal. A major- 
ity of the Commission then went on to uphold the removal 
for the reasons specified in Findings 1, 2, and 3. One of the 
Commissioners dissented, concluding that appellant had not 
received an adequate advance notice of proposed removal, and 
that the decision of the agency did not set out identifiable 
findings as to each of the reasons given in said notice (J.A. 
56). 

Thereafter, appellant moved for summary judgment in the 
district court, and on September 1, 1960, appellees moved to 
dismiss the complaint because of appellant’s failure to substi- 
tute the successors in office to two indispensable parties to 
the action within the six-month period provided by Rule 
25(d), F.R.C.P. (J.A. 19). Judge Holtzoff granted the motion 
to dismiss on September 28, 1960. 

4. The present suit—On September 29, 1960, appellant in- 
stituted the present suit in the district court. On December 2, 
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1960, appellees filed a motion for summary judgment or, in the 
alternative, to dismiss the complaint (J.A. 11). Appellant 
filed a cross-motion for summary judgment on December 23, 
1960 (J.A. 17). On March 2, 1961, Judge Walsh granted 
appellee’s motion for summary judgment, and denied appel- 
lant’s cross-motion and appellee’s motion to dismiss (J.A. 
17-18). This appeal followed. 


STATUTES AND REGULATIONS INVOLVED 


The Lloyd-LaFollette Act, 5 U.S.C. 652(a), provides in perti- 
nent part: 

No person in the classified civil service of the United 
States shall be removed or suspended without pay there- 
from except for such cause as will promote the efficiency 
of such service and for reasons given in writing. Any 
person whose removal or suspension without pay is 
sought shall (1) have notice of the same and of any 
charges preferred against him ; (2) be furnished with 
& copy of such charges; (3) be allowed a reasonable 
time for filing a written answer to such charges with 


affidavits; and (4) be furnished at the earliest practi- 
cable date with a written decision on such answer. * * * 


The Veterans Preference Act, 5 U.S.C. 863, provides in 
pertinent part: % 

No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, herein- 
before referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future ap- 
pointment except for such cause as will promote the 
efficiency of the service and for reasons given in writing, 
and the person whose discharge, suspension for more 
than thirty days, furlough without pay, or reduction in 
rank or compensation is sought shall have at least 
thirty days’ advance written notice (except where there 
is reasonable cause to believe the employee to be guilty 
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of a crime for which a sentence of imprisonment can be 
imposed), stating any and all reasons, specifically and 
in detail, for any such proposed action; such preference 
eligible shall be allowed a reasonable time for answer- 
ing the same personally and in writing, and for furnishing 
affidavits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from 
an adverse decision of the administrative officer so act- 
ing, such appeal to be made in writing within a reason- 
able length of time after the date of receipt of notice 
of such adverse decision * * *. 


Civil Service Commission Regulations, 5 C.F.R. (1949 ed.) 
9.102(a)(1) provide in pertinent part: 


Actions against employees.—No employee, veteran 
or nonveteran, shall be separated, suspended, or demoted 
except for such cause as will promote the efficiency of 
the service and for reasons given in writing. The agency 
shall notify the employee in writing of the action pro- 
posed to be taken. This notice shall set forth specifi- 
cally and in detail, the charges preferred against him. 


The employee shall be allowed a reasonable time for 
filing a written answer to such charges and furnishing 
affidavits in support of his answer. He shall not, how- 
ever, be entitled to an examination of witnesses, nor 
shall any trial or hearing be required except in the dis- 
cretion of the agency. If the employee answers the 
charges, his answer must be considered by the agency. 
Following consideration of the answer, the employee 
shall be furnished at the earliest practical date with a 
written decision. If the agency determines that removal 
or other action is warranted, the employee shall be noti- 
fied in the decision of the reasons for the action taken 
and its effective date. 


SUMMARY OF ARGUMENT 


I. An examination of the charges pursuant to which appel- 
lant was removed reveals that they were sufficiently specific to 
enable appellant to prepare his defense against the charges, 
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which he in fact did without indicating any difficulty in under- 
standing them. Likewise, a fair reading of the administrative 
findings compels the conclusion that they were directly related 
to the charges and constituted a rational basis for appellant’s 
removal. 

Il. This suit was barred by laches. The delay of three years 
and ten months from the final administrative action to the 
filing of the complaint in this action is presumptively preju- 
dicial to the government service. Benson v. Zahner, — US. 
App. D.C. —, 289 F. 2d 756, certiorari denied, 366 US. 904. 


AEGUMENT 


I. Appellant was removed from his position in compliance 
with required procedures 


At the outset, we note the limited role of judicial review in 
suits concerning the discharge of an employee from the execu- 
tive branch of the government. In Boylan v. Quarles, 98 U.S. 
App. D.C. 337, 235 F. 2d 834, 835, this Court stated its adherence 
to the long line of cases in which it was held that “it will not re- 
view the action of executive officials in dismissing executive 
employees, except to insure compliance with statutory require- 
ments.” And in Green v. Baughman, 100 US. App. D.C. 187, 
243 F. 2d 610, 613, certiorari denied, 355 U.S. 819, this Court 
declared that “It is settled beyond peradventure of doubt that 
courts will not examine into the merits of the discharges of 
employees in the executive branch of the Government.” In 
other words, “the administrative determination by the employ- 
ing agency of what constitutes cause for discharge will not be 
judicially reviewed.” Carter v. Forrestal, 85 U.S. App. D.C. 
53, 54, 175 F. 2d 364, 365, certiorari denied, 338 U.S. 832. 
Accord, ¢.g., Eberlein v. United States, 257 US. 82; Keyton v. 
Anderson, 97 U.S. App. D.C. 178, 229 F. 2d 519; Williams v. 
Cravens, 93 U.S. App. D.C. 380, 210 F. 2d 874, certiorari denied, 
348 U.S. 819. Thus, review of the administrative determina- 
tion in this case is limited to a consideration of whether the 
charges and findings pursuant to which appellant was dis- 
charged were so badly drafted as to result in a substantial 
deprivation of procedural rights. 
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A. The charges preferred against appellant were sufficiently specific to 
enable him to prepare a defense against them 


In order to provide a lawful basis for removal, charges pre- 
ferred against a government employee must be specific enough 
to “give [him] sufficient information of the charges against 
him to afford him ‘a fair chance to defend himself. It is this 
consideration which must be controlling and not necessarily 
the standards of a criminal indictment.’” Baughman v. 
Green, 97 US. App. D.C. 150, 229 F. 2d 33, 34. The charges 
must inform him “with reasonable certainty of the causes for 
[his] proposed removal” in order to furnish him “with suf- 
ficient information to prepare his defense.” Williams v. Cra- 
vens, 93 U.S. App. D.C. 380, 210 F. 2d 874, 876, certiorari 
denied, 348 U.S. 819. We submit that an examination of the 
charges preferred against appellant, supra, pp. 2-3, renders ex- 
tensive discussion in support of these charges unnecessary. 

Perhaps the most striking demonstration of the fact that the 
charges were sufficiently specific to enable appellant to pre- 
pare his defense is the fact that appellant actually did prepare 
a detailed defense to the charges made against him, in which 
he indicated no difficulty in understanding what he was being 
accused of, and in which he made no request for additional 
particulars (J.A. 27-30). 

Since appellant has not questioned the sufficiency of Charge 
1, there is no need to demonstrate its validity.2 Charge 3 


1 Indeed, even assuming, arguendo, that appellant was somehow prevented 
from making his defense, the proper time to complain was at the time he 
first received the charges, when the administrative agency could have 
amplified the charges for his benefit, as was done in Williams v. Cravens, 
93 U.S. App. D.C. 380, 210 F. 2d 874, certiorari denied, 348 U.S. 819. Ap- 
pellant has no right to complain in the courts of an alleged error in ad- 
ministrative action which was not pointed out to the agency which could 
have cured the alleged defects. United States v. Tucker Truck Lines, 344 
U.S. 33, 37; Hormel v. Helvering, 312 U.S. 552, 556; Yee Si v. Boyd, 243 F. 
2d 203, 207 (C.A. 9). 

> Charge 4 will not be discussed because the Commander of MSTS found 
that the evidence did not support the charge and it therefore played no part 
in appellant’s discharge (JA. 34). Charge 2 will not be considered since the 
Board of Appeals and Review did not find that the evidence substantiated 
that charge (J.A. 46-47). No specific discussion of Charge 5 is necessary 
because the considerations supporting the sufficiency of Charge 3 are ap- 
plicable to Charge 5, and because the offense alleged in Charge 5 is not 
as serious as those involved in Charges 1 and 3. 
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accused appellant of (1) obtaining billets for his wife and him- 
self on the basis that he was arranging transportation to the 
United States despite the fact that he had not been issued 
travel orders, and (2) continuing to live in the billets as man 
and wife after the dissolution of his marriage (J.A. 25). Al- 
though appellant maintains that there are six alternate charges 
contained in Charge 3 (Appellant’s Br., p. 7), we think it plain 
that only two offenses are alleged. Appellant confuses the 
number of possible defenses to the allegations with the number 
of offenses charged. In effect, appellant argues that the phras- 
ing of Charge 3 placed him in an impossible position because 
it forced him to choose between six possible defenses to the 
allegations of wrongdoing. Appellant asks which of the six 
defenses he should have employed. The answer is quite 
simple: Appellant should have invoked all the defenses which 
he believed to have been valid. And this, apparently, is just 
what appellant did; but MSTS found the defenses insufficient 
and its ruling was upheld by the Civil Service Commission. 

The characterization of “omnibus charge” which appellant 
applies to Charge 3 would be equally applicable to a charge 
which simply alleged that John Doe had on January 1, 1961, 
refused to obey the reasonable order of his superior, John 
Smith, to file certain papers. Should John Doe defend on the 
basis (a) that he had obeyed all orders of John Smith, (b) that 
the order was unreasonable, (c) that John Smith did not have 
the authority to issue orders to him, (d) that he was not re- 
sponsible for the filing of papers, or (e) that John Smith had 
never ordered him to file any papers. The answer to John 
Doe is the same as it is to appellant: he should invoke all 
defenses that have any substantial foundation. 


B. The reasons given for appellant’s removal are valid 


Appellant also attacks the validity of the administrative 
findings of cause for his removal. Although we think it plain 
that both Findings 1 and 2° are free from subsantial objec- 


* Finding 3 is not considered because it relates to Charge 5, which was 
not specifically discussed. See fn. 2, p. 13, supra. Finding 4 is not dis- 
cussed because the Commission deleted it as a basis for its approval of 
appellant's removal (J.A. 55). 
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tion, the administrative action removing appellant must be 
upheld if either of these findings are deemed valid. Finnegan 
v. Daly, 101 US. App. D.C. 229, 248 F. 2d 87, 89, certiorari 
denied, 355 U.S. 883; Baughman v. Green, 97 U.S. App. D.C. 
150, 229 F. 2d 33, 34 fn. 1; Williams v. Cravens, 93 U.S. App. 
D.C. 380, 210 F. 2d 874, 875, certiorari denied, 348 U.S. 819. 

Appellant mounts a two-fold attack on both findings: (1) 
they grossly depart from the charges (Appellant’s Br., pp. 11- 
12); and (2) they do not provide a rational basis for remov- 
ing appellant (Jd. at 13-14). To support the unwarranted 
challenges to the validity of the findings issued on January 19, 
1956, appellant seizes upon their somewhat inartful phrasing. 
Apparently, the draftsman of these findings felt it desirable to 
speak in terms of appellant’s moral viewpoint towards his 
commission of the undesirable actions of which he had been 
charged, instead of confining them to a finding of the commis- 
sion of these acts, in order to spell out the inference which 
MSTS had made that the commission of these undesirable 
acts supported its ultimate conclusion as to appellant’s “un- 
suitability of personal character.” We submit that, fairly 
read, Finding 1 constitutes a finding that appellant had abused 
the privilege of purchasing liquor rations and a rejection of 
the rather cynical defense that there was nothing wrong with 
such purchases because the possession of ration cards made 
such purchases possible. Likewise, Finding 2 is a determina- 
tion that appellant improperly obtained quarters to which he 
was not entitled, notwithstanding the fact that an officer 
authorized his presence. In considering his arguments. appel- 
lant would prefer us to forget (1) that he admitted making the 
excessive liquor purchases alleged in Charge 1, defending on 
the hypertechnical basis that his purchases did not violate the 
letter of a regulation regarding purchases directly from the 
Japan Locker Fund, and (2) that he was not entitled to the 
billets he obtained. Any conceivable, real doubt which appel- 
lant might have had as to why he was being discharged was 
dispelled a month later when he received a Notification of 
Personnel Action which informed him that his removal was 
effected because of findings that he had committed “the fol- 
lowing actions: (a) Abusing the privilege of purchasing liquor 
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rations. (b) Obtaining and retaining government quarters 
to which he was not entitled. * * *” (J.A.53). The fact that 
the commission of actions (a) and (b) was the reason for 
appellant’s discharge is further confirmed by the affidavit of 
the Commander of MSTS, p. 8, supra (J-A. 50). 

It is plainly absurd to suggest that appellant never prepared 
a defense against a discharge on the basis of Findings 1 and 2. 
Appellant was discharged because of the serious nature of his 
departures from the high level of conduct required of govern- 
ment employees stationed in foreign lands. He defended 
against the charges which lead to these findings,* but the de- 
fenses were correctly deemed inadequate and his removal 
followed. 

In view of the foregoing, appellant’s second general argu- 
ment against the findings must also fail. Surely it cannot be 
said that it is irrational to conclude that a person who pur- 
chases 48 bottles of Scotch and 96 bottles of Vermouth in one 
month and who obtains billets to which he is not entitled is 
unfit to serve as a representative abroad of the American gov- 
ernment and culture. In any event, as noted supra, p. 12, it 
is established beyond peradventure of doubt that “the adminis- 
trative determination by the employing agency of what con- 
stitutes cause for discharge will not be judicially reviewed.” 
Carter v. Forrestal, 85 U.S. App. D.C. 53, 54, 175 F. 2d 364, 
365, certiorari denied, 338 US. 832. 


II. This action was barred by laches 


The district court did not base its decision on laches. Simi- 
larly, there is no reason for this Court to reach that issue for, 
as we have shown above, the district court properly denied 
appellant’s requested relief. However, we show here that the 


* Appellant claims that he cannot determine with certainty whether Find- 
ing 1 regarding excessive liquor purchases derives from the Charge 1 or 
Charge 2. We cannot perceive the source of difficulty; Charge 1 relates to 
improper liquor purchases and Charge 2 relates to the making of a false 
statement. Even assuming, arguendo, that Finding 1 was in some way 
dependent on the facts alleged in Charge 2, no prejudice from such a dual 
basis has been shown. The charges enabled appellant to predict the poesi- 
bility of a removal for the reasons later stated in Finding 1, and, appro- 
priately, he defended against such a possibility. 
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judgment of the district court can also be sustained on the 
ground of laches. 

Appellant’s discharge became effective on February 26, 1956 
(J.A. 52). On November 15, 1956, the Board of Appeals and 
Review upheld the removal action of the Department of the 
Navy (J.A. 46). Upon appellant’s failure to seek review by 
the Commissioners, the Board’s decision became final and repre- 
sented the exhaustion of appellant’s administrative remedies. 
Appellant’s original complaint was not filed until May 29, 
1958—18 months later. Thereafter, in 1960, a further delay 
was occasioned when appellant permitted that action to abate 
by failing to substitute two newly appointed indispensable 
party defendants within the requisite six-month period. The 
present action was filed on September 29, 1960—almost four 
years after the exhaustion of appellant’s administrative 
remedies. 

The detrimental effects to the government service of appel- 
lant’s delay are manifest. He is demanding a relatively high 
level position which has been occupied by another employee 
for almost five years since the final decision in his administra- 
tive appeal (J.A. 18). Even if appellant’s procedural argu- 
ments were meritorious (which they are not), to remove the 
incumbent from a position in which he justifiably has come to 
feel secure at this late date would result in the disruption to 
the government service which the doctrine of laches is in- 
tended to foreclose. Further, if reinstated, appellant will no 
doubt assert a claim for over five years’ back pay, most of which 
accrued prior to the institution of the present suit. 

Benson v. Zahner, — US. App. D.C. —, 289 F. 2d 756, cer- 
tiorari denied, 366 U.S. 904, is squarely in point. There the 
plaintiff delayed only one year after he had exhausted his ad- 
ministrative remedies before instituting his initial suit, which, 
as in this case, was dismissed for failure of the plaintiff to sub- 
stitute newly appointed indispensable parties. Two weeks 
after the dismissal Zahner filed his second complaint, and the 
defendants asserted the defense of laches. The district court 
ordered Zahner’s reinstatement. This Court in reversing 
stated: 
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Absent any evidence to the contrary, appellee’s fail- 
ure to obtain a substitution of parties in the first suit 
must be attributed to his lack of diligence. This inac- 
tion brought about the additional pre-trial delay neces- 
sitated by the second suit. We think that, when this 
delay is added to the appellee’s initial delay of one year 
before bringing any suit after final agency action, the 
cumulative effect must be viewed as prejudicial to the 
Government. 


As the Supreme Court noted in United States ex rel. Arant 
v. Lane, 249 US. 367, 372, which involved a delay of 21 
months— 

Such a long delay must necessarily result in changes 
in the branch of the service to which he was attached 
and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application of 
the doctrine of laches to his case peculiarly appropriate 
in the interests of justice and sound public policy. 


The courts have repeatedly applied the doctrine of laches in 


circumstances even less compelling than those involved herein. 
Norris v. United States, 257 U.S. 77 (11 months held laches) ; 
Grasse v. Snyder, 89 U.S. App. D.C. 352, 192 F. 2d 35 (16 
months); Caswell v. Morgenthau, 69 U.S. App. D.C. 15, 98 
F. 2d 296, certiorari denied, 305 U.S. 596 (18 months). We 
submit that the undue delay in this case compels the conclu- 
sion that appellant was guilty of laches. 
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CONCLUSION 


For the foregoing reasons, we respectfully submit that the 
judgment of the district court should be affirmed. 


Wiuuiram H. Orrick, Jr., 
Assistant Attorney General. 


Davm C. ACHESON, 
United States Attorney. 


Joun G. LavcHuin, Jr., 
Marvin S. SHarrro, 
Attorneys, 
Department of Justice. 
Jory 1961. 
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SUMMARY OF ARGUMENT 


The doctrine of laches is inapplicable since appellees 
have failed to sustain the burden of proving two elements 
essential to the application of this doctrine. Appellees have 
not demonstrated an inexcusable and undue delay on 
the part of the appellant in pursuing his legal remedy. 
Appellees, further, have not adequately established injury 
in terms of any material change in position as a result of 
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the alleged delay. Moreover, the defense of laches has not 
been properly brought before the Court in this case, since 
appellees failed to file a cross appeal of the denial by Dis- 
trict Court of its alternative motion to dismiss on the 
grounds of laches. 


ARGUMENT 


I 
There Was No Inexcusable and Undue Delay in the Instant Case 


Appellees allege a delay of three years and ten months 
from the exhaustion by appellant of his administrative 
remedy to institution of litigation in the instant case. It 
is true that 46 months transpired between the rendering of 
the decision by the Board of Appeals and Review of the 
Civil Service Commission on November 15, 1956 and the 
institution of the present suit on September 29, 1960. 
Analysis of the facts, however, make it clear that most of 
this period was not due to any failure on the part of the 
appellant to prosecute his claim and is not attributable 
to the appellant in computing the period of time to which 
the doctrine of laches might be applied. And, the record 
demonstrates, in fact, that appellant at all times during 
this period exercised due diligence in prosecuting his claim. 
It is difficult to identify any action which appellant himself 
could have taken to pursue his legal cause more diligently. 
He promptly obtained counsel after his dismissal and was 
at all times thereafter represented by counsel and further 
never ceased to press for prompt legal action. As stated 
by this Court in Dollar v. Land, 87 U.S. App. D.C. 214, 
184 F. 2d 245, 257, cert. den. 340 U.S. 884: ‘‘mere passage 
of time does not constitute laches.’’; laches exists only 
‘“‘When an unreasonable time passes and the delay is 
caused by unexcused lack of diligence.’’ 


In determining the period of time significant from the 
standpoint of laches, three separate periods should be con- 
sidered. The first is the period of 18 months between the 


3 


decision of the Civil Service Commission’s Board of Ap- 
peals and Review on November 15, 1956 and the institution 
of suit in the District Court for the District of Columbia 
on May 29, 1958. The second is the period of 28 months 
from the filing of that action to dismissal without prejudice 
for failure to substitute parties defendant on October 3, 
1960. The third is the period of less than 5 months from 
reinstitution of the litigation on September 29, 1960 to 
the hearing before Judge Walsh on February 24, 1961 on 
the cross motions for a summary judgment and appellees’ 
alternative motion to dismiss. 


During the first of these periods, appellant made reason- 
able efforts to obtain necessary legal action to contest the 
adverse decision of the Board of Appeals and Review of 
the Civil Service Commission. Shortly after this decision, 
in the latter part of November 1956, he sought and retained 
counsel in Boston, Mass. (Appendix A)* Counsel in Boston 
referred the matter to counsel in Washington, D. C. In 
the meantime, appellant had returned to Japan where he 
remained throughout the remainder of the case. Counsel 
in Washington returned the case after review to counsel in 
Boston on June 4, 1959, and the file was returned to appel- 
lant without action having been taken. Immediately there- 
after appellant sought and retained new counsel in Tokyo, 
Japan (Appendix B). Counsel in Japan requested recon- 
sideration by the Civil Service Commission by letter dated 
January 14, 1958 (Appendix B) which was initially denied 
peremptorily by letter of February 5, 1958. (Appendix C). 
Within 5 days of the denial, a further request for recon- 
sideration was filed (Appendix C), and denied on February 
26, 1958 (Appendix C). The matter was then referred to 
present counsel for appellant in Washington, D. C. and suit 
was instituted on May 29, 1958 in the District Court for 
the District of Columbia for declaratory judgment and 


* This appendix and all other appendices attached hereto are part of the 
record certified on this appeal. 
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equitable relief to obtain reinstatement of appellant. 
(J.A. 18). 


The only period of delay which appears during this first 
period is the 14 months from the adverse action of the 
Board of Review and Appeal to the request for recon- 
sideration, which is a proper request in accordance with 
Section 22-504 of the Civil Service Commission’s regula- 
tions, as admitted by the Chairman of the Commission’s 
Board of Appeals and Review. (Appendix C). This delay 
of 14 months is not unreasonable when tested against the 
cases in which laches has been applied and cited by appellee. 
It is less than that in United States ex rel. Arant v. Lane, 
249 U.S. 367 (21 months) and Caswell v. Morgenthau, 69 
U.S. App. D.C. 15, 98 F. 2d 296, cert. den. 305 U.S. 596 
(18 months) and considerably less than that in Grasse v. 
Snyder, 89 U.S. App. D.C. 352, 192 F. 2d 35 (30 months).* 
The only case cited involving a lesser delay was Norris v. 
United States, 257 U.S. 77; the Supreme Court based its 
decision not on laches but upon the grounds that the case 
was mooted by the employee’s having been rehired and his 
job thereafter having been legally abolished. Jd. at 82. 


More importantly, there are two significant distinctions 
between the instant case and those cited by appellees. First 
and foremost is the fact that appellant in this case exercised 
due diligence in prosecuting his claim at all times. He 
immediately obtained counsel and while counsel may have 
been somewhat lax in pressing his claim, it was effectively 
out of his control. As stated in Mas v. Owen-Illinois Glass 
Co., 167 F. Supp. 657 (W.D. Pa.), laches is a bar only if 
there is an ‘‘inexcusable’”’ delay, and, in that case, the 
court refused to apply the doctrine as a bar to the suit 
stressing that the plaintiff retained counsel throughout 
the litigation. Id. at 660. In each of the cases relied upon by 


* While appellees in their brief at p. 18 assert the delay was only 16 months, 
they fail to give cognizance to the fact that there was an additional 2 year 
delay between employee’s discharge and his request for administrative review. 
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appellees, no valid excuse existed. No exeuse for the delay 
was offered in either Caswell, supra or Norris, supra. And 
in Grasse, supra, the only excuse presented was that the 
employee was writing letters to influential people in effort 
to obtain restoration of his job. Similarly, in Arant, supra, 
the excuse was that every effort was being made by the 
employee to be restored but this was denied by the Govern- 
ment. The Supreme Court in that case stressed that it 
would be manifestly inequitable to permit an employee to 
obtain redress for a wrongful discharge where almost two 
years clapsed prior to his seeking such redress in a situa- 
tion in which the delay was ‘‘unexplained’’. Id. at 372. 


Closer analogies to the situation in this case occurred 
in the cases of Gurley v. Wilson, 99 U.S. App. D.C. 336, 
239 F. 2d 957 and Ritter v. Strauss, 104 U.S. App. D.C. 301, 
261 F. 2d 767. In those cases involving delays of one 
year and sixteen months, respectively, adequate excuse was 
deemed to exist. In Gurley, supra, the employee was 
without funds to obtain counsel and was attempting to 
obtain funds. In Ritter, supra, involving a slightly longer 
period of delay than that in the instant case, the same 
excuse as offered here was accepted by this Court as 
a defense to laches, to wit: delay attributable to the 
employee’s counsel. Moreover, the excuse of appellant is 
even more reasonable than that accepted in Ritter, supra, 
since he was at most times relevant to this period of delay 
over six thousand miles away from the jurisdiction in 
which suit had to be brought. 


A second significant fact in the instant case is that 
appellant is seeking to undo a serious blot on his record 
resulting from a substantial defect in the dismissal proceed- 
ings. He is not merely contesting a minor, technical or 
procedural defect, and this is not just a case of reduction- 
in-force. Appellant was removed for cause and his chances 
of obtaining future employment are to a large extent de- 
pendent on his ability to clear his employment record of 
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this crucial blemish. This is not merely a case of reduction- 
in-foree which has no detrimental effect on future employ- 
ability of the appellant as was true in Norris, supra, and 
Caswell, supra. Moreover, the defect was of significance 
and substance, namely, the agency’s failure to set forth the 
charges with sufficient specificity and a complete departure 
of the findings from the vaguely stated charges. Under 
such circumstances, the equities weigh heavily in favor of 
the appellant in consideration of the defense of laches; he 
should not be barred lightly from his right to seek legal 
redress. As stated by this Court in Ritter, supra, at 772, 
‘che should not be held to have forfeited those rights by 
lack of diligence unless there are strong equities which 
override those rights.”” The situation here is quite differ- 
ent from that in the Arant case, supra, in which, as the 
lower court noted, the employee was “¢discharged without a 
technical compliance with the rules of procedure.”’ United 
States ex rel. Arant v. Lane, 47 U.S. App. D.C. 336. Simi- 
larly, in Grasse, supra, the only defect complained of was 
a failure to be given 30 days notice of dismissal when in 
fact the employee received a 28 day extension in addition 
to the 10 days notice given. 


The second period of time from filing of the initial 
suit in May 1958 to the dismissal without prejudice on 
October 3, 1960 for failure to substitute new heads of 
agencies as parties defendant under Rule 25 (a) of the 
Federal Rules of Civil Procedure was consumed in pressing 
appeliant’s claim in litigation. Normally, such period 
would not be considered applicable from the standpoint 
of the defense of laches. Appellee however, contends that 
the failure to substitute, in accordance with this rule, is 
of such significance that this entire period of 28 months 
should be considered in determining the total delay appli- 
cable to the doctrine of laches. Such a position is blatantly 
without merit. While admittedly counsel should have been 
aware of this Rule, he was not. Does such an error of 
counsel justify imposing the burden on the appellant him- 
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self of forfeiting his right to clear the serious blemish 
on his record of a wrongful removal for cause from gov- 
ernment service? Certainly, the rule has little or no sub- 
stantive value. Appellant is aware of no case in which 
the substitution required by this rule resulted in a reversal 
of decision by a predecessor in office, ostensibly the only 
reason for the rule. In recognition of the innocuousness 
of this rule and its potentially burdensome effects, the 
Supreme Court on April 17, 1961 amended the Rule to 
provide for automatic substitution and relieving plaintiff 
from the burden of affirmative action to substitute. 


Appellee should not be able to avoid so readily a deter- 
mination on the merits of this appeal by invoking a rule of 
so little value and opposing appellant’s effort to cure the 
defect in the original proceeding by amendment of his 
complaint. (J.A. 19). 


Appellees rely heavily on the decision of this Court in 
Benson v. Zahner, — U.S. App. D. C. —, 289 F. 2d 
756, cert. den. 366 U.S. 904. However, the facts are con- 
siderably different. In the first place, a reduction in foree 
not a dismissal for cause was involved. Secondly, a total 
of 5 years passed from the reduction in force to the filing 
of the second suit and here less than 3 years passed, since 
over 11 months were consumed in reconsideration by the 
Civil Service Commission, ordered by Judge Alexander 
Holtzoff on September 22, 1959 (J.A. 20) and certainly this 
period of administrative reconsideration should not apply 
to any claim of laches. Third and of most importance, 
two trials would have been required in that case. Here, 
all that was required was a refiling of the complaint and the 
cross motions for summary judgment. Fourth, there was 
an additional 1 year delay in filing of the first action in 
that case for which no excuse was offered, unlike the in- 
stant case. 


At most, the delay resulting from the failure to sub- 
stitute was less than 5 months from the filing of the com- 
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plaint in the instant case, which in fact, oceurred 4 days 
before the dismissal order was issued, until the cross- 
motions were heard before Judge Leonard P. Walsh. In 
this brief period, the parties returned to exactly the same 
position they occupied in the previous action at the time 
of dismissal and this period is the only one fairly attribu- 
table therefore to dismissal for the insignificant technical 
defect in the initial litigation. And, this entire 5 months 
cannot be attributed to appellant. The appellee took over 
2 months to answer the complaint and received one exten- 
sion of almost 2 weeks after cross motions had been filed, 
even though an almost identical complaint was filed as that 
filed in the initial action. The total delay attributable to 
appellant, therefore due to the failure of his counsel to sub- 
stitute was less than 2% months. Applying the equitable 
concept that delay due to an error of counsel should not be 
as significant in determining the applicability of the doc- 
trine of laches as a delay caused by the party himself, Mas, 
supra, and Ritter, supra, the delay due to failure to sub- 
stitute is insignificant. 
TI 
There Was No Material Change in Position by the Government 


The other element essential to application of the doctrine 
of laches missing in the instant case is the element of in- 
jury caused the defendant by plaintiff’s delay in pressing 
his claim. This court has stated that the reason for requir- 
ing prompt action in the case of government employees 
seeking reinstatement is to assure that ‘the government 
service may be disturbed as little as possible, and that two 
salaries should not be paid for a single service’’, Arant, 
supra at 372. Unlike Zahner, supra, Arant, supra, and the 
other cases on which appellee relies, the record in this 
case indicates that dual salaries would not have to be paid 
and no employee would be displaced if appellant were re- 
instated. The answers to certain of the interrogatories 
filed herein by the Director of the Employees Relation 
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Division of the Military Sea Transportation Service, De- 
partment of the Navy clearly indicate that appellant’s job 
was absorbed and performed by other employees already 
on the roster and that the roster of pursers for the area 
in which appellant was employed was decreased after ap- 
pellant’s removal and has not been increased since that 
time. (Appendices D and E). The fact that no one was 
hired to replace appeallant is made even clearer when the 
answers to these interrogatories are considered in light of 
the assertion in the aforementioned Director’s affidavit 
that while there was a reduction-in-force shortly after ap- 
pellant’s dismissal, this reduction did not affect any purser 
(J.A. 13). Yet, the number of pursers decreased during 
this period. 


The only possible injury to the Government is the pay- 
ment of back pay to appellant. And, contrary to appellees’ 
contention, this is a relatively low level position with a 
salary of $5676 at the time of the dismissal (Appendix G) 
unlike the situation in Arant, supra, involving a superin- 
tendent of a National Parks with a GS-13 rating. While the 
total sum involved is not insignificant, it is relatively low 
when weighed against the injury already done appellant 
and the continuing injury which is inevitable if he is denied 
consideration on the substantial defect in the dismissal 
action and unable thereby to obtain removal of the signifi- 
cant detrimental factor presently existent in his employ- 
ment record. 

II 


The Defense of Laches Has Not Been Properly Raised 


The Court below specifically ruled on the matter of laches 
by denying appellees’ alternative motion to dismiss on the 
basis of laches (J.A. 17). Appellant did not appeal this 
dismissal but only appealed the denial of its motion for a 
summary judgment and the granting of appellees’ motion 
for summary judgment (J.A. 18). Under Rule 73(a) of 
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the Federal Rules of Civil Procedure, appellees had 30 
days to file a cross appeal but failed to do so and thereby 
waived their defense of laches. Cf. United States v. 
Hosteen Tse-Kesi, 191 F. 2d 518 (10th Cir. 1957). While it 
is true that a court on appeal will consider any legitimate 
defense raised below, appellant knows of no case in which 
this rule has been applied to a situation in which the defense 
was the sole basis for a motion denied below if the moving 
party failed to file a cross appeal of that denial. Appellant 
is entitled to be apprised of the basis on which it is proceed- 
ing on an appeal and should not be permitted to be preju- 
diced by having a defense to its action raised by brief where 
a cross appeal should have been filed under the Federal 
Rules. To permit such latitude would be to encourage 
disorderly process and evasion of the time limits prescribed 
by Rule 73(a) and of the purpose of the Rule. 


Lee M. Hypeman 
1632 K Street, N. W. 


Washington 6, D. C. 
Attorney for Appellant 


Saaruitr, Hrpeman & Berman 


Of Counsel 
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APPENDIX A 


April 8, 1959 


Joseph H. Sharlitt, Esq. 
1028 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Re: The George H. Tannen Matter 
Dear Mr. Sharlitt: 


In reply to your recent letter to me requesting the 
activities of my office on Mr. Tannen’s behalf, I am sub- 
mitting the following information: 


Latter part of November, 1956, Mr. Tannen came in 
to discuss his case 


Then we secured the various papers necessary in 
order that we might draw a suit for declaratory 
judgment 


Drew this suit in draft form and submitted it, along 
with various other papers to Mr. Miller, an attorney in 
Washington, D. C. (February, 1957) 


February 25, Mr. Miller requested further infor- 
mation 


March, mailed the information requested to him 
6/4 Mr. Miller returned the case and we then notified 
Mr. Tannen. 
I trust that this brief resume will be enough for your 
purposes. 


Very truly yours, 


/S/ Harry Kistorr 
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APPENDIX B 
January 14, 1958 


U. S. Civil Service Commissioners 
Washington 25, D. C. 


Re: Appeal of George G. Tannen 
Gentlemen: 


It is respectfully requested that the case of George G. 
Tannen be reconsidered and reviewed, as it is respectfully 
submitted a grave injustice will thereby be avoided. 


At the outset it is necessary for me to apologize for the 
delay in submitting this request. Mr. Tannen consulted me 
thereon in about June 1957, and I had represented him at 
the hearing in Yokosuka, and although I undertook to re- 
view and submit his request, trial commitments prevented 
the submission until the present. However, since the Com- 
missioners are undoubtedly zealous that justice be done, 
it is respectfully requested that Mr. Tannen’s request be 
accorded the attention it deserves and merits. Accordingly, 
permit us to submit the reasons and grounds why the re- 
moval order should be reversed. 


Again, I wish to apologize for the delay in the submission 
of this letter and hope that it will not impede the delibera- 
tions of the Commission so as to enable a fair and just 
determination on the merits. 


Very sincerely yours, 


/S/ Micwaet A. Bracvw 
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APPENDIX C 
Michael A. Braun, Esq. February 26, 1958 
Room 814, Fukoku Building 
2-Chome, Uchisaiwai-Cho 
Chiyoda-Ku, Tokyo 
Dear Mr. Braun: 

Further reference is made to your letter of February 10, 
1958, expressing dissatisfaction with the Board’s letter of 
February 5, 1958 denying your request to reopen the Sec- 
tion 14 Veterans’ Preference Act appeal of Mr. George C. 
Tannen, 

It is true that Section 22.504 of the Civil Service Regula- 
tions reserved to the Commissioners the authority to reopen 
and reconsider a closed appeal on their own motion. It is 
significant however, that this section does not confer a 
further right of appeal to any of the parties interested. 
Upon receipt of your letter dated January 14, 1958 thorough 
consideration was given to the statements contained there- 
in and to the information contained in the file. It was 
found, however, that the information contained in your 
letter was repetitious of the allegations and evidence 
already contained in the file. The Board gave full con- 
sideration to those allegations prior to arriving at its 
decision dated November 15, 1956. It was also found that 
your request for further consideration was not supported 
by any showing that the previous determination was in 
error nor were the reasons presented sufficient to warrant 
a reopening and a reconsideration of Mr. Tannen’s Section 
14 appeal. Under the circumstances Mr. Tannen’s ad- 
ministrative remedies have been exhausted since November 
15, 1956 and the determination of which you were notified 
by a letter of that date must remain as the final appellate 
decision in his ease. 


Sincerely yours, 


/8/ Joux E. Buanyn 
Chairman 
Board of Appeals and 
Review 
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APPENDIX D 
INTERROGATORIES 


To: William B. Franke 
Secretary, Department of the Navy 
c/o Thomas D. Quinn, Jr. 
Assistant U.S. Attorney 
U. S. District Court House 
Washington, D. C. 


_State the number of civilian pursers in the Military 

Sea Transportation Service, Western Pacific Area, 
Department of the Navy, for each of the following 
six-month periods: 


(a) July 1955 through December 1955. 
(b) January 1956 through June 1956. 
(ec) July 1956 through December 1956. 
(d) January 1957 through June 1957. 
(e) July 1957 through December 1957. 


5. State the name and address of the person or persons, 
their position and annual salary, who replaced the 
Plaintiff in his position as purser in the Military Sea 
Transportation Service, Western Pacific Area, Depart- 
ment of the Navy, upon the termination of the Plain- 
tiff’s employment as purser from the date of Plain- 
tiff’s termination to the present. 


/S Josera H. SHaruirr 
Attorney for the Plaintiff 
1632 K Street, N. W. 
Washington 6, D. C. 


15 


APPENDIX E 
ANSWERS TO INTERROGATORIES 


. « * * * 


4.The number of civilian Pursers for the periods re- 
quested is as follows: 


30 June 1955 18 
31 Dee 1955 17 
30 June 1956 13 
31 Dec 1956 13 
30 June 1957 12 
31 Dec 1957 12 


. John F. Gibson Feb 1956— 8 May 1956 
Frederick F. R. Lillie 8 May 1956—25 May 1956 
William Ellis 25 May 1956—26 Jul 1957 
Frederick F.R. Lillie 27 Jul 1957— 3 Aug 1957 
Rocco J. Gagliardi 3 Aug 1957— 2 Oct 1959 
William Ellis 2 Oct 1959—to date 


(a) The annual base wage rates for Purser (F) during 
the period from February 1956 to the present are as 
follows: 


Feb 1956—existing rate $5676 
16 June 1956—new rate 6112 
1 Oct 1957—new rate 6479 
1 Jan 1958—new rate 6968 


(NOTE; As of December 1960 there is pending 
approval by SECNAV a wage rate change to 
$7,488 per annum retroactive to 1 October 1960.) 


(b) Current addresses are as follows: 


The address of the individuals named above, 
with the exception of John F. Gibson, is in ¢/o COM- 
STSFEAREA, FPO, San Francisco, California. The 
forwarding address of John F. Gibson is in c/o Comp- 
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troller, COMSTSPACAREA, Ft. Mason, San Fran- 
cisco, California. 


/S/ Cuantes J. Rrecer, JR. 
Director of the Employees 
Relation Division of the 
Military Sea Transportation 
Service 
Department of the Navy 


